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PRELIMINARY STATEMENT 

It became necessary for respondent to print a separate 
appendix in .this case because a statement of the points on 
which petitioner relies was not filed and, therefore, counsel 
for respondent were unable to determine what material 
portions of the record would have to be printed, as will 
appear from correspondence between counsel for the 
parties involved (Res. Supp. to Appr75-79). Under these 
circumstances respondent has printed in an appendix 
hereto attached such portions of the record, in addition to 
those printed in petitioner’s appendix, which are deemed 
material. 
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JURISDICTIONAL STATEMENT 

The Court has no jurisdiction with respect to the tax 
assessed for the fiscal year 1946 for the reason that, as 
the Board found and petitioner states, only one-half of the 
tax was paid (Pet. App. 40, Finding 22; Pet. Brief, p. 2) 
within the time required by law. The Board of Tax Ap¬ 
peals concluded as a matter of law (Pet. App. 42, Con¬ 
clusion 2) that said Board was without jurisdiction of peti¬ 
tioner’s appeal to it from the assessment for the fiscal 
year 1946 because the amount of the assessment was not 
paid within ninety days after the date thereof as required 
by 4aw (District of Columbia Revenue Act of 1937, as 
amended by the District of Columbia Revenue Act of 
1939, 53 Stat. 1108, ch. 367, Title IV, Sec. 5 (b); D. C. 
Code 1940, Sec.. 47-2403), and rendered a decision ac¬ 
cordingly (Pet. App. 118, 119). Petitioner has not peti¬ 
tioned this Court for review of such decision. 

COUNTER-STATEMENT OF THE CASE 

Petitioner states in its brief (p. 2) that “It is believed 
that the parties are now in substantial agreement as to the 
basic facts involved” and that “Such facts are as fol¬ 
lows”. We respectfully disagree with those statements. 
Many of the alleged statements of fact contained in peti¬ 
tioner’s statement of the case are contrary to the Board’s 
findings of fact and some are supported by references to 
contents of petitioner’s briefs and motions filed with the 
Board of Tax Appeals for the District of Columbia. For 
example, 

(1) In petitioner’s brief on page 3 it is stated that the- 
equipment as to which this controversy has arisen com¬ 
prises “transportation facilities consisting of 87 scows,” 
etc., and on page 6 thereof that “During all of the years in¬ 
volved the equipment in question has been assessed for 
tangible personal property taxation by the Virginia tax¬ 
ing authorities * # *”. The facts are, as found by the 


Board of Tax Appeals, that during the tax years involved 
petitioner had scows varying in number from about 65 to 
87 (Pet. App. 35, Finding 6); some of the scows were not 
taxed by the respondent (>Pet. App. 36, Finding 10); and 
“Petitioner did not pay taxes to Virginia on its scows” 
(Pet. App. 38, Finding 16). ' ' 

(2) In petitioner’s brief (p. 6) it is stated that peti¬ 
tioner’s scows, tugs and launches were, during the entire 
period involved in this proceeding, in Virginia and Mary¬ 
land more than 58% of the time, and “when more nearly 
normal operations were reestablished” they w r ere in Vir¬ 
ginia and Maryland more than 66% and 71% of the time. 
In support of these statements counsel for petitioner refers 
to portions of his brief filed with the Board of Tax Appeals 
as well as to portions of the evidence. We have examined 
the evidence cited and do not find such percentages stated. 
The finding of the Board of Tax Appeals in this respect 
was (Pet. App. 36, Finding 6) that “The nature of peti¬ 
tioner’s operations was such that these scows and tugs 
usually spent more hours per day outside of the District 
than in the District.” 

(3) In petitioner’s brief (p. 6) it is stated that “By ad¬ 
ministrative construction the respondent has always recog¬ 
nized that thq District of Columbia tangible persona^ prop¬ 
erty tax law does not provide for taxation of the equipment 
involved on the basis of apportionment * *.” The question 
was not before the Board of Tax Appeals, and there is no 
evidentiary basis in the record for such statement. The 
basis for the statement, according to the parenthetical ref¬ 
erence (Tr. 185) is respondent’s brief on second hearing 
filed with the Board of Tax Appeals wherein it was stated 
not, as quoted in petitioner’s brief, that the “District tax 
statutes involved do not provide for apportionment”, but 

* that “The District tax statutes involved do not provide for 
apportionment such as contended for by counsel for peti¬ 
tioner.” (Pet. App. 115). 




✓. It is also observed that a substantial portion of peti¬ 
tioner’s statement of the case on pages 7 and 8 of its brief 
consists of argument. 

It would serve no useful purpose and would unduly 
lengthen respondent’s brief to direct this counter-statement 
to each and every inconsistency, inaccuracy and error ap¬ 
pearing in petitioner’s statement of the'case. For this 
reason respondent states the case, according to its under¬ 
standing, as follows: 

Petitioner is a Delaware corporation organized in 1927 
(Pet. App. 34). Petitioner’s only office, with exception 
of its statutory office in Delaware, required by the laws of 
that State, was in the District of Columbia. It never 
transacted any business in Delaware except when repre¬ 
sentatives went there to negotiate or close contracts with 
customers in that State, and it held some of its corporate 
meetings there (Pet. App. 37). During all of the tax years 
involved in this proceeding petitioner’s business consisted 
of dredging sand and gravel from certain deposits in the 
Potomac River and its tributaries, transporting such mate¬ 
rial, by means of scows towed by its tugs to its storage 
places in the District of Columbia, and thereafter selling 
it from such storage places and transporting it therefrom 
to the points of delivery, in most cases by. truck and in some 
cases by means of scows (Pet. App. 34, 35, 36, Findings 2-7). 
The sand and gravel was obtained by petitioner from thir¬ 
teen sand and gravel deposits which it owned in the Poto¬ 
mac River and its tributaries, and winch w^ere located at the 
various places down-river from Washington (Pet. App. 34, 
Finding 2), and in 1941 and 1942 from the vicinity of Dan- 
gerfield Island in the Potomac River which is partly in 
the District of Columbia and partly in the State of Virginia 
(Pet. App. 36, Finding 7; Res. App. 25). All of the afore¬ 
said thirteen sand and gravel deposits were located in 
Maryland except four w'hich were in Virginia (Pet. App. 34, 
Finding 2). 


Petitioner had its shipyards in the District where re¬ 
pairs were made to petitioner’s scows and tugs which were 
. not done at the site of dredging operations (Pet. App. 37, 
Finding 12; Res. App. 15, 16). Throughout each of the 
fiscal years involved, petitioner had scows varying in num¬ 
ber from about 65 to 87 (Pet. App. 35), eight power driven 
vessels including tugs (Pet. App. 37, Finding 14) and some 
dredges (Pet. App. 35). During all of the years involved 
in this proceeding petitioner’s dredges were located at the 
thirteen deposits referred to above, except those which 
were engaged in operations at Dangerfield Island, and 
did not come into the District of Columbia. The District 
authorities have not assessed personal property taxes 
against such dredges, and they are not involved in this 
proceeding (Pet. App. 35, Finding 3). 

Four of petitioner’s scows were used to furnish fuel 'to 
the dredges and four of petitioner’s scows were at all 
times outside of the District engaged in stripping stumps, 
clay and mud from sand and gravel deposits (Pet. App. 36, 
Findings 8, 9). One of the fuel scows was not taxed by the 
District authorities (Res. App. 5, 61). The Board of Tax 
Appeals concluded as a matter of law that the four fuel 
scows had no taxable situs in the District during the tax 
years 1941 through 1945 (Pet. App. 42, Conclusion 3) and 
found that the four stripping scows were at all times out¬ 
side of the District (Pet. App. 36, Finding 9). The parties 
stipulated the value of such scows as assessed (Res. App. 
4, 5) and submitted a computation of taxes and interest to 
be refunded to petitioner, whereupon the Board entered i£s 
decision authorizing ‘‘refund of such taxes and interest in 
the amount of $4,097.99” (Pet. App. 120,121; Res. App. 6). 

During the tax years involved petitioner operated its 
floating equipment as follows: At the beginning of busi¬ 
ness on each working day approximately one-half of its 
scows were in the District of Columbia and approximately 
one-half thereof w*ere at the dredges down the river out- 



side of the boundary of the District. At about 7 o’clock 
A. M. at the beginning of business the unloaded scows that 
were in the District were towed by petitioner’s tugs to 
the site of petitioner’s dredging operations. They were 
left there and the tugs then proceeded to tow back to the 
District those scows which had been at the dredging sites 
over night. The Potomac River, for about ten miles down¬ 
river from petitioner’s shipyards, was within the boun¬ 
daries of the District of Columbia (Pet. App. 35, Findings 
5, 6). The process'of towing the loaded scows to the Dis¬ 
trict began about three or four hours after the movement of 
the tugs down-river with the unloaded scows. The scows 
arrived in the District after lunch, and, after having been 
unloaded, were towed back to the site of the dredging op¬ 
erations. All of such equipment (the scows and tugs) 
came into the District at least once in each working day 
(Pet. App. 35, 36, Finding 6; Res. App. 14, 15). During 
the period from July 1, 1940 to October, 1943 petitioner 
operated twenty-four hours a day and consequently all or 
some of such equipment came into the District more than 
once each working day during that period (Pet. App. 36, 
Finding 6). 

During a- portion of the period involved in this pro¬ 
ceeding some of petitioner’s scows were out of the Dis¬ 
trict, sunk or otherwise out of commission. The District 
taxing authorities did not impose any tax on such scows 
for any such period (Pet. App. 36, Finding 10; Res. App. 
50, 51). 

Four of petitioner’s power driven vessels were licensed 
by the Deputy Collector of Customs for the Port of Alex¬ 
andria, Virginia. These licenses were each for one year 
and expired one year from January 11, 1938, August 4, 
1943, December 28,- 1943 and January 8, 1944. Four of 
petitioner’s tugs were enrolled and licensed by the Deputy 
Collector of Customs aforesaid. The certificates therefor 
were each for one year and expired one year after May 18, 




1932, March 6,1937, February 3, 1944 and January 8,1946. 
The licenses and certificates of enrollment and license des¬ 
ignated Alexandria, Virginia as*the home port of these 
vessels. The scows were not licensed or enrolled any¬ 
where. There was no testimony that any* of these vessels 
with the exception of some of the fuel scows, were ever 
berthed at or visited the Port of Alexandria (Pet. App. 
37, Finding 14). 

In or prior to 1938 petitioner had successfully resisted 
an attempt by the Maryland taxing authorities to tax its 
floating equipment despite the fact that petitioner Was 
registered in Maryland as a foreign corporation and that 
much of its equipment was in the State of Maryland much 
of the time (Pet. App. 38, Finding 15; Res. App. 27, 28). 
Petitioner did not, for any of the years involved, pay any 
personal property taxes to the State of Maryland (Pet. 
App. 38, Finding 16). 

In 1940 the Virginia taxing authorities taxed six dredges 
and eight tugs or launches belonging to petitioner on the 
basis of an assessed value of $15,000 and petitioner paid 
a tax thereon. Petitioner paid the State of Virginia all 
the taxes which that State t^xed against floating equipment 
belonging to petitioner prior to 1940 and since 1940. 
Petitioner did not list its floating equipment with the Vir¬ 
ginia authorities. Petitioner did not pay taxes to Vir¬ 
ginia on its scows (Pet. App. 38, Finding 16). Petition¬ 
er’s treasurer told District assessing authorities in 1938 
that all of petitioner’s floating equipment was registered 
at its home port,‘Alexandria, Virginia and was taxed there* 
(Pet. App. 30, 39). It appears that at that time such prop¬ 
erty was taxed by Virginia at $10,000 which the District 
assessing authorities pointed out was “only a nominal 
tax” (Pet. App. 30). The basis for such taxation by the 
Virginia authorities was that the property taxed had its 
home port in Virginia (Res. App. 26, 27, 62-65).- 




Petitioner did not for any of the years involved pay any 
taxqs to the State of Delaware except franchise taxes (Pet. 
App. 38, Finding 16; Res. App. 28, 29). 

In July, 1938, petitioner’s treasurer had a conference 
with certain-assessing officials of the District regarding 
petitioner’s tax liability on its floating equipment and its 
other personal property and made a'memorandum thereof 
(Pet. App. 27-32; Res. App. 19, 20). At that time peti¬ 
tioner was reporting the value of its floating equipment in 
its District tax returns at $15,000 although such equipment, 
including dredges, was carried on its books at approxi¬ 
mately $336,000 (Pet. App. 31,38, Finding 17, as amended 1 ). 
This evidence as to tax years not involved in this pro¬ 
ceeding was admitted over objection by respondent (Res. 
App. 19-22). Petitioner’s treasurer pointed out to the Dis¬ 
trict assessing authorities in 1938 that a large part of its 
deliveries were outside the District of Columbia' and for 
days at a time some of petitioner’s tugs and scows were 
not in District waters (Pet. App. 30, 38, Finding 17). This 
condition as to petitioner’s scows and tugs, except in 
regard to scows used in stripping operations and fuel 
scows, did not exist during the fiscal years involved (Pet. 
App. 38, Finding 17). During the tax years involved, 
petitioner’s scows and tugs, except stripping scows, fuel 
scows, and scows sunk or otherwise out of commission 
came into the District every working day (Pet. App. 35-38, 
Findings 3-10, 17; Res. App. 7-18, 50, 73, 74). Petitioner 
made very few “down-river deliveries” during the tax 
years involved (Res. App. 16-18, 24). 

i The first paragraph of Finding of Fact 17 (Pet. App. 38) was later 
amended by the Board (Pet. App. 82). The last sentence of Finding of Fact 
18 (Pet. App. 40) was subsequently deleted by the Board (Pet. App. 83). 
Finding of Fact 30 (Pet. App. 117) was amended by the Board after con¬ 
sideration of a stipulation (Pet. App. 119, 120; Bes. App. 4, 5). Conclusion 
of Law 8 (Pet. App. IIS"' w«s subsequently amended bv the Board (Pet. App. 
120) so that a proper refund to petitioner of taxes and interest could be com¬ 
puted and authorized pursuant to Findings of Fact 8, 9 (Pet. App. 36) and 30 
(Pet. App'. 119, 120), Conclusion of Law 3 (Pet. App. 42) and the afore- 


During July of the years 1940 through 1945 petitioner 
filed its personal property tax returns with the Assessor 
of the District for the fiscal years ending on the following 
June 30th and reported therein for the fiscal years 1941 
and 1942 the figure of $15,000 and for the fiscal years 1943 
through 1946 under “Book value July 1” of each year 
the amount of $15,000 (Pet. App. 39, 40, Finding 18; 
Board’s Exhibits A through F, Tr. Supp. 3-26). Such • 
book values, however, were more than seven times that 
amount on July 1, 1940, more than six times that amount 
on July 1, 1941 and July 1, -1942, more than five times 
that amount on July 1, 1943, and more than four times that 
amount on July 1, 1944 (Pet. App. 117, Finding 27; Res. 
App. 65-68, 72). Mr. Martin, an Assistant Assessor and 
the administrative head of the Personal Property Tax 
' Division (Res. App. 40, 41), and Mr. Lehman, an Assistant 
Assessor (Res. App. 46), of the District informed peti¬ 
tioner’s treasurer about the year 1943 or 1944 that they 
did not agree with petitioner’s basis of reporting its water¬ 
craft for taxation at a valuation of $15,000 but petitioner 
•nevertheless continued to report its watercraft in its Dis¬ 
trict personal tax returns at a value of $15,000 (Res: 
App. 32-34). 

The Board of Tax Appeals found as a fact (Pet. App. 117, 
Finding 29) that petitioner’s returns for the fiscal years 
1941 through 1945 were false and incorrect in that peti¬ 
tioner therein grossly understated the book value of the 
equipment involved in this proceeding, and gave figures in 
regard thereto that were arbitrary and bore no relationship.. 
to such book values; and, also, in that the valuations placed 
on said property by petitioner in said returns were less 
than one-eighth of the full and true value thereof on July 1 
of the tax years involved. The Board of Tax Appeals 
also found (Pet. App. 39, 40, Finding 18) that as to the 
. fiscal years 1943. through 1946 petitioner did not give 
the information called for by the printed forms of return 
for those years. 



£* 


The Assessor made assessments based upon the valua¬ 
tions shown in petitioner’s returns for the fiscal years 1941, 
1942, 1943 and 1945 and petitioner paid the taxes so 
assessed (Pet. App. 40, Finding 19). Subsequently on 
August 31, 1945, after several conferences between peti¬ 
tioner’s representatives and its attorneys on the one hand 
and respondent’s taxing authorities and attorneys on the 
other (Res. App. 22, 23, 29, 30), the Assessor made addi¬ 
tional assessments against petitioner with penalties there¬ 
on for each of those fiscal years. Such additional assess¬ 
ments were based in part on increases in the valuations of 
petitioner’s floating equipment and in part on increases 
in the valuations of certain ocher species of tangible per¬ 
sonal property (not involved in this proceeding). Peti¬ 
tioner paid those additional assessments and penalties un¬ 
der protest in writing within 90 days thereafter (Pet. ‘ 
App. 40, Findings 19, 20). 

On September 1, 1943 the Assessor made an assessment 
of personal property tax against petitioner for the fiscal 
year 1944 (Pet. App. 40, Finding 21) based upon a valua¬ 
tion of $419,537 (Res. App. 35). Such 1944 tax bill was 
not paid and petitioner requested that distraint action to 
collect the tax be suspended pending the outcome of a fu¬ 
ture conference requested by petitioner (Res. App. 35, 41). 
Subsequently to and as a result of several conferences held. 
between District assessors, petitioner’s officials and peti¬ 
tioner’s counsel (Res. App. 35, 41), the Assessor, 2 on 
August 31, 1945, made another assessment of personal 
property tax with penalty thereon for the fiscal year 1944 
against petitioner and petitioner paid such tax and penalty 
within 90 days thereafter under protest in writing (Pet. 
App. 40, Finding 22). In this latter assessment the valu- 

2 Although the word * ‘ Assessor ’ ’ is used in this statement for brevity, 
personal property tax assessments are in reality made by three members 
of the permanent Board of Assistant Assessors -who compose a Board of 
Personal-Tax Appraisers. Act of .TtjIv 1, 1902. ?2 Stat. 617, e. 1362, Sec. 6, 
Par. 1, as amended (D. C. Code 1940, Secs. 47-605, 47-1201, 47-1203). 


ation basis used in making the original 1944 assessment on 
floating equipment was reduced by $114,680 (Res. App. 
57). " 

On September 1, 1945, the Assessor made an assessment 
of personal property tax against petitioner for the fiscal 
year 1946 and within 90 days thereafter petitioner, under 
protest in writing paid one-half of the tax so assessed 
(Pet. App. 40, Finding 22). The Board of Tax Appeals 
concluded as a matter of law that it had no jurisdiction over 
petitioner’s appeal from the assessment for the fiscal 
year 1946 because the amount of the assessment was not 
paid within 90 days after the date thereof as required by 
law (Pet. App. 42, Conclusion 2) and that the appeal for 
that year should,be dismissed for lack of jurisdiction (Pet. 
App. 118, Conclusion 9). 

Petitioner appealed from the aforesaid additional as¬ 
sessments for the fiscal years 1941, 1942, 1943, 1945 and 
1946 and from the assessment for the fiscal year 1944, upon 
various grounds. (Pet. App. 41, 42, Finding 25). 

On motion of petitioner (over objection of respondent; 
Res. App. 1-3) the Board of Tax Appeals on September 19, 
1946, ordered that at the beginning of the hearing testimony 
be taken on all of the issues in the appeal except the cor¬ 
rectness of the assessment appealed from as to amount, 
testimony not to be taken on the last named issue until so 
ordered by the Board; the order not to be construed to 
exclude testimony of valuation so far as it related to the 
question of whether the returns filed by petitioner were 
false or incorrect (Pet. App. 42, Finding 26). 

The Board found as a fact, after additional testimony 
was taken, with respect to value of the floating equipment 
involved, that there was no testimony at any hearings, 
either before or after the filing of the original Findings 
of Fact and Conclusions of Law overcoming or tending to 
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overcome the .presumption of the correctness of the as¬ 
sessments appealed from (Pet. App. 117, 118, Finding 31) 
and entered a decision accordingly (Pet. App. llS, 119). 

On motion of petitioner the Board’s decision was vacated 
and pursuant to a stipulation and joint computation filed 
by the parties the Board entered an order amending its 
Findings of Fact and Conclusions of Law and a decision in 
accordance therewith authorizing a refund to the petitioner 
of taxes and penalties paid amounting to $4,097.99 (Pet. 
App. 119-121; Res. App. 3-6). 


“* * That hereafter the assessor of the District 
of Columbia, or his successor in office, shall an¬ 
nually cause to be prepared a printed blank sched¬ 
ule of all tangible personal property * * owned 
or held in trust or otherwise, subject to taxation 

* * and of the classes of corporations and com¬ 
panies to be assessed, together with the rate of 
tax prescribed, to which shall be appended an 

• affidavit in blank, setting forth that the fore¬ 
going presents a full and true statement of all such 
personal property, • *. • * Every * * corporation 

* • in said District liable to taxation hereunder 

* * shall, * * fill out the proper blanks in said sched¬ 
ule with a full and true statement, as in this section 
hereinbefore required, and make and sign an affi¬ 
davit to the truth thereof, * * and thereupon said 
board of personal-tax appraisers, or any one of 
the members thereof, shall assess said property 
at its fair cash value, and enter the same in the 
columns upon said blanks provided for that pur- s 
pose, and the amount thus ascertained shall be 
entered upon the books for taxation for • • each 
fiscal year # *: Provided, further, That if the said 
board of personal-tax appraisers be not satisfied 
as to the correctness of the return of personal 


STATUTES INVOLVED 


Act of July 1,1902,32 Stat. 590, 617, c. 1352, Sec. 6, Par. 1; 
D. C. Code 1940, Sec. 47-1203, in material part as follows: 
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statutory office in Delaware. It conducts a sand and gravel 
business in the District of Columbia where its shipyards' 
and storage yards are located and were so located during 
the tax years involved and prior thereto. Petitioner’s 
tugs and scows which it used to transport the material were 
physically present in the District throughout the entire 
period. The property involved had an actual situs for 
taxation in the District of Columbia. The doctrine of ap¬ 
portionment of taxes which petitioner contends should be 
applied in this case is not applicable. The rule as to ap¬ 
portionment of taxes applies only to property which is 
habitually but only temporarily within a tax jurisdiction 
and does not apply to property, such as petitioner’s float¬ 
ing equipment here involved, which has acquired an actual 
situs therein. 

Congress possesses full and unlimited jurisdiction over 
the District of Columbia, including the power to impose 
taxes. Petitioner’s contention that Congress, in enacting 
the District of Columbia personal property tax laws, in¬ 
tended to benefit the States and not impose a tax for the 
District on tangible personal property which constituted 
a part of the taxable wealth of communities which mem¬ 
bers of Congress represented is untenable. The statute 
and legislative history show otherwise. 

No provision of the Constitution of the^United States 
has been violated by the assessments made in this case. 
Petitioner alleged in its amended petition that respondent 
erred in failing to determine that the District law was not 
applicable to tangible personal property having a taxable 
situs in Virginia, was beyond the powers conferred upon 
Congress by Article I, Section 8 of the Constitution and 
was in violation of Article I, Section 9 of the Constitution 
and the Fifth Amendment thereto. Petitioner failed to 
prove that its floating equipment involved had a taxable 
situs in Virginia during the tax years in question and now 
contends that to tax its property at full value with no ap- 


portionment violates the spirit of the commerce clause 
and the Fourteenth Amendment to the Constitution. This 
Court has decided that the commerce clause is a limitation 
only upon the States, and that the Fourteenth Amendment 
is not applicable in the District. 

Petitioner’s tax returns for the years in question.were 
false and incorrect as found by the Board of Tax Appeals, 
which finding has ample support in the evidence. Ac¬ 
cordingly the reassessments made in this case were proper. 

• The valuations upon which the assessments involved 
were based were determined by the assessors from docu¬ 
mentary and oral information after several conferences 
with petitioner’s representatives, rather than on an arbi¬ 
trary or capricious basis as contended by petitioner. • The 
Board of Tax Appeals found as a fact that there was no 
testimony to overcome the presumption of the correctness 
of the assessments involved. The burden of proof was 
on the petitioner in this respect. Petitioner did not estab¬ 
lish the requisite proof to overcome the presumption and 
the Board’s decision should be affirmed. 

ARGUMENT 

i 

I 

i 

The property involved was lawfully and properly taxed 
* 

Section 6 of the Act of July 1, 1902, supra, as amended, 
imposes a tax on all tangible personal property in the Dis¬ 
trict of Columbia subject to taxation, and requires such 
property to be annually reported by “corporations” and 
others, under oath, with a full and true statement thereof, 
and that it be assessed at its full and true value. The 
value (except as to the stock in trade of merchants, and 
those engaged in the business of common carrier by vessels, 
ships, or boats, and motor vehicles) is to be determined as 




of the first day of July each year. 4 The statute specifically 
includes 4 ‘vessels, ships, boats,” as taxable tangible prop¬ 
erty unless exempted 5 by the general provisions of the 
statute.® The petitioner does not claim any such 
exemption. 

The petitioner has for a great number of years, and 
specifically during/the tax years involved, had its only 
office and place or business in the District of Columbia 
(Res. App. 25, 26), except for its statutory office in Dela¬ 
ware (Pet. App. 37; Res. App. 25, 26). In petitioner’s 
brief (p. 2) it is stated that “ Petitioner was incorporated 
under the laws of the State of Delaware in September 192? 
and has at all times paid the franchise tax imposed by Dela¬ 
ware and maintained its principal office in that State 
• *.” But we submit that the italicized portion of the 
matter just quoted is not the case, as will appear from the 
evidence referred to above in this paragraph and the case 
of Beddoo v. Smoot Sand & Gravel Corporation (1942), 
76 U. S. App. D. C. 39, 128 F. 2d 608, wherein the former 
Chief Justice of this Honorable Court stated: 


4 D. C. Code 1940, Secs. 47-1206, 47-1210, and Sec. 2 of the Act of April 28, 
1904, 33 Stat. 563, c. 1815. [That portion of Sec. 2 of said Act of April 28, 
1904, applicable to taxation of merchants “on the average stock in trade for 
the preceding year’’ is not contained in the D. C. Code 1940; that portion of 
said Sec. 2 which is applicable to taxation of merchants entering the District 
after June 30th, taxation of watercraft engaged in the business of common 
carrier, and to reassessment of stock in trade of merchants, is codified under 
Sec..47-1212. D. C. Code 1940.] 

s Act of July 1, 1902, supra. Sec. 6, Par. 2 (D. C. Code 1940, Sec. 47-1207). 
c D. C. Code 1940, Sec. 47-1208. 


Although petitioner is a Delaware corporation and has 
its technical domicile there, it “enjoys and exercises within 
the District the privilege of a situs for carrying on its 


“At the trial it was agreed that appellee has its 
principal office and place of business in the District 
of Columbia and is engaged in dredging sand and 
gravel from the banks of the Potomac River on 
land owned or leased by it for that purpose.” 


activities”. Hazen v. National Rifle Association, 69 App, 
D. C. 339, 101 F. 2d 432. It is a corporation “in said Dis¬ 
trict” within the meaning of the statute involved ( Queen 
City Brewing Co. v. District of Columbia, 77 U. S. App. 
D. C. 213, 134 F. 2d 44, cert. den. 319 U. S. 767), and had 
its “commercial domicile” here. First Bank Stock Cory . 
v. Minnesota, 301 U. S. 234, 237, 57 S. Ct. 677, 81 L. ed. 1061 • 
International Milling Co. v. Columbia Transportation Co., 
292 U. S. 511, 519, 54 S. Ct. 797, 78 L. ed, 1396; Md. d 'Va, 
Milk Producers* Association v. District of Columbia, 73 
App. D. C. 399, 119 F. 2d 787, cert. den. 314 U. S. 646, 62 
S. Ct. 87, 86 L. ed. 518. 

The evidence shows that petitioner, since it was incor¬ 
porated, has conducted a sand and gravel business in the 
District of Columbia. Its only business office, its ship j 
yards, and its storage yards for the material in which it 
deals, are all located in the District of Columbia, and were 
so located during the tax years involved (Res. App. 15, 
16, 17, 18, 25, 26). For a long time prior to 1922 the same 
business was carried on by an individual (one Smoot, Tr. 
327). Petitioner’s floating equipment which was found 
taxable in the District by the Board of Tax Appeals (cer¬ 
tain of its tugs and scows as set forth in our statement of! 
the case, supra), and which transport the material pro¬ 
duced and sold by petitioner, daily and continually, of 
necessity, entered and left District of Columbia waters 
during the tax years involved. It is well settled that the 
boundary line between the District of Columbia and Vir-^ 
ginia prior to acceptance by the State of Virginia of the 
provisions of Public Law 208, 79th Congress, approved 
October 31, 1945 (59 Stat. 552, c. 443), was the high water 
mark on the Virginia side of the Potomac River. Smoot 
Sand & Gravel Corp. v. Washington Airport, 283 U. S. 348, 
51 S. Ct. 474, 75 L. ed. 1109; United States v. Dern, 289 
U. S. 352, 53 S. Ct. 614, 77 L. ed. 1250; Marine Railluay & 
Coal Co. v. United States, 257 U. S. 47, 66, 42 S. Ct. 32, 66 



-f 

• ' - 

% # ‘ A 


18 


L. ed. 124; Morris v. United States, 174 U. S. 196, 19 
S. Ct. 649, 43 L. ed. 946; Herald v. United States, 52 
App. D. C. 147, 284 F. 927; Evans v. United States, 
31 App. D. C. 544. The District of Columbia includes 
the Potomac River in its course through the Dis¬ 
trict.- Marine Railway & Coal Co. v. United States, 
supra ; Smoot v. District of Columbia, 23 App. D. C. 266. 
The Act of October 31, 1945, supra, has made very little 
change in the aforesaid boundary line. In any event, the 
Act was passed subsequent to all of the tax dates here in¬ 
volved. Also, since petitioner’s floating'' equipment which 
was found taxable by the Board of Tax Appeals, of neces¬ 
sity, traveled in and through District waters daily and 
constantly during the tax years involved, the aforesaid 
Act has had no effect on the taxable situs of such property. 

Personal property used or employed in interstate com¬ 
merce is not immune from local taxation. In the present 
case, even if the taxes imposed constituted" a burden upon 
interstate commerce, which they did not, Congress had 
full power to impose such burden. The commerce clause 
of the Constitution of the United States “operates as a 
limitation solely upon the states,” and “constitutes no¬ 
bar to the action of Congress in any event.” Neild et al. v. 
District of Columbia, 71 App. D. C. 306, 110 F. 2d 246. 

It is not the character of the property that makes it 
subject to tax but the fact that the property has its situs 
within the taxing jurisdiction and that the owner should 
_give appropriate support to the government which pro¬ 
tects it. 7 The ancient fiction of “mobilia sequuntur per¬ 
sonam” is not applicable where the property has acquired 
an actual situs in a jurisdiction other than the domicile of 
the owner. 8 The general rule that tangible personal prop¬ 
erty is subject to taxation by the tax jurisdiction where the 


7 51 Am. Jur., Taxation, (cum. ed. 1944), Sec. 206 and the great number 
of Supreme Court and other authorities cited in footnotes thereto. 

s Queen City Brewing Co. v. District of Columbia, supra; 51 Am. Jur., supra. 




property is actually located, regardless of the domicile of 
the owner, is applicable to vessels, ships, and boats, and 
it is immaterial where such floating equipment may be 
enrolled or registered. Old Dominion Steamship Co. v. 
Virginia, 198 U. S. 299, 49 L. ed. 1059, 25 S. Ct. 686; Ayer & 
Lord Tie Co. v. Kentucky, 202 U. S. 409, 421, 50 L. ed. 1082, 
1087, 26 S. Ct. 679; Southern Pacific Co. v. Kentucky, 222 
U. S. 63, 56 L. ed. 96, 32 S. Ct. 13; North American Dredg¬ 
ing Co. v. Taylor, 56 Wash. 565, 106 P. 162. 

In Northwest Airlines, Inc. v. Minnesota, 322 U. S. 292, 
88 L. ed. 1283, 64 S. Ct. 950 (rehearing denied 323 U. S. 
809), relied upon by petitioner, the Supreme Court said in 
footnote 2 (p. 296): 


“In the Johnson Oil Co. case, supra, this Court 
reaffirmed not less than three times that the State 
of domicile has jurisdiction to tax the personal 
property of its corporation unless such property 
has acquired an ‘actual situs’ in another State. 

And by ‘actual situs’ it meant, as its references 
to Union Transit Co. v. Kentucky, supra, and the 
Miller case indicate, what those cases required 
for ‘actual situs’ before the constitutional power 
of the domiciliary State to tax could be curtailed, 
namely continuous presence in another State 
which thereby supplants the home State and ac¬ 
quires the taxing power over personalty that has 
become a permanent part of the foreign State. 
Surely the situs which personal property may 
acquire for tax purposes in a State other than 
that of the owner’s domicile cannot be made to 
depend on some undefined concept of ‘perma¬ 
nence’ short of a tax year, leaving the adequate 
size of the fraction of the tax year for judicial 
determination in each year. Such a doctrine 
would play havoc -with the tax laws of the forty- 
eight States. * * ” 

The foregoing doctrine was applied by this Honorable 
Court in the Queen City Brewing Co. case, supra, also re- 



20 


lied upon by petitioner. That case, however, does not aid 
the petitioner, as pointed out by the Board of Tax Ap¬ 
peals (Pet. App. 44, 45). Briefly, in that case the District 
assessed taxes on certain metal beer barrels and wooden 
cases owned by a Maryland corporation and found in the 
District which were never permanently in the District but 
remained only a few days. The corporation did not have 
a place of business of any kind in the District. In revers¬ 
ing the Board of Tax Appeals, which had held the assess¬ 
ments valid, this Court, said (77 U. S. App. D. C. 215): 

“The statute, which requires the filing of a 
return as a basis for the assessment, applies by its 
language only to persons, associations, corpora¬ 
tions, firms or companies ‘in said District.’ True 
enough, a person or a corporation may for some 
purposes be in the District constructively rather 
than actually. But this is not true of Petitioner. 

It did no business in the District. It maintained 
no agency here. Its plant is in Maryland. Its 
sales of beer were made there. * * 

“True enough it is, that the District statutes 
require that all personal property shall be taxed. 

But the language used, its context, and long con- 
tinued practice make it clear beyond question 
that the personal property so contemplated is 
that having a definite and permanent situs in the 
District and not that temporarily brought here 
by nonresidents. * *” 

The Board of Tax Appeals, after comparing the facts 
in the Queen City Brewing Co. case with those in the 
present case, stated (Pet. App. 45): 

“* * But the taxability of the property in¬ 
volved in this appeal rests not on any such 4 repre¬ 
sentative’ theory, or ‘average’ assessment, but on 
the fact that the very property sought to be 
taxed had an actual situs and .physical presence 
in the District throughout the entire year, with 


the exception of fractional parts of days. No 
cases have been cited which hold that periodical 
or daily absences of property for fractions of 
days deprives a jurisdiction of its power to tax, 
and it does not seem ever to have'been so held.” > i 

And to what the Board said it is appropriate to add that 
petitioner’s only business office, its shipyards, and its stor¬ 
age yards were in the District during the tax years in¬ 
volved, and for a long time prior thereto. As to periodi¬ 
cal or daily absences of personal property from its perma¬ 
nent situs, the case of New York ex rel New York C. & H. 
R. R. Co. v. Miller , 202 U. S. 584, 50 L. ed. 1155, 26 S. Ct. 
714, gives an illustration. That case involved a franchise 
tax, measured by personal property, imposed upon a New 
York corporation whose railroad cars were often outside 
the state and in possession of others. The corporation 
contended that, on these facts, the tax should be propor¬ 
tionately reduced. The comptroller refused to make any 
reduction on the ground that no evidence was offered to 
prove that any of the cars or engines were used continu¬ 
ously and exclusively outside of the state during the whole 
tax year. In affirming the Supreme Court of New York, 
upholding the comptroller’s ruling, Mr. Justice Holmes, 
delivering the opinion of the Court, said (p. 596): 

“Suppose, then, that the State of New York had 
taxed the property directly, there was nothing 
to hinder its taxing the whole of it. It is true 
that it has been decided that property, even of a 
domestic corporation, cannot be taxed if it is 
permanently out of the state. [Citing.] But it 
has not been decided, and it could not be decided, 
that a state may not tax its own corporations for 
all their property within the state during the tax 
year, even if every item of that property should 
be taken successively into another state for a day, 
a week, or six months, and then “brought back. 
Using the language of domicil, which now so fre- 
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quently is applied to inanimate things, the state of 
origin remains the permanent situs of the prop¬ 
erty, notwithstanding its occasional excursions to 
foreign parts.” [Citing the Ayer & Lord Tie Co. 
case, supra, and others.] 


In the Ayer & Lord Tie Co. case, referred to by the Court 
in the Miller case, the Court was dealing with the taxable 
situs of vessels and therein pointed out that as to vessels 
plying between the ports of different states, engaged in 
coastwise trade, the domicile of the owner is the situs of a 
vessel for the purpose of taxation, except that where-a ves¬ 
sel engaged in interstate commerce has acquired an “actual 
situs” in a state other than the place of domicile of the 
owner, it may*be there taxed because within the jurisdic¬ 
tion of the taxing authority (202 U. S. 421). And in the 
later case of Southern Pacific Co. v. Kentucky, supra, the 
Court said (222 U. S. 67): 

“* * The owner has no power to give his vessel 
a taxable situs by the arbitrary selection of a home 
port, which is neither his domicile, nor the domi¬ 
cile of actual situs.” 

The case of Northwest Airlines v. Minnesota, supra, 
strongly relied upon by petitioner, in our view, is against 
petitioner’s contention that the District cannot tax the 
floating equipment here involved without apportionment.. 
In the Northwest Airlines case the taxpayer was a Minne¬ 
sota corporation. All of its airplanes were in Minnesota 
from time to time during the tax year involved but were 
also continuously engaged in flying from state to state 
except when laid up for repairs and overhauling for un¬ 
identified periods. The state assessed a personal prop¬ 
erty tax on the entire fleet of airplanes. The Supreme 
Court of Minnesota had affirmed the judgment of a lower 
court sustaining the tax. The Supreme Court of the 
United States affirmed, following the doctrine of the Miller 
case, supra, stating (322 U. S. 300): 


m 
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‘ ‘ The doctrine in the Miller case, which we here 
apply, does not subject property permanently lo¬ 
cated outside of the domiciliary" State to double 
taxation. But not to subject property that has 
no locality other than the State of its owner’s 
domicile to taxation there would free such float¬ 
ing property from taxation everywhere. * # ” 

. ! * 

The Court had previously said (p'. 295): 

“* * The fact that Northwest paid personal 
property taxes for the year 1939 [the tax year i 
involved] upon ‘some proportion of its full value’ 
of its airplane fleet in some other States does not 
abridge the power of taxation of Minnesota as the 
home State of the fleet in the circumstances .of 
the present case. * *” 

The Miller and Northwest Airlines cases refer to the 
“home” state, or the state of incorporation. The South¬ 
ern Pacific Co. case, supra, refers to the domicile of the 
owner and the “domicile of actual situs”. We under¬ 
stand what is meant by the latter term by reading the fol¬ 
lowing portion of the Court’s opinion in that case (222 U. S. 
68 ): . 

“* * The ancient maxim which assigns to tan¬ 
gibles, as well as intangibles, the situs of the owner 
for purposes of taxation has its foundation in 
the protection which the owner receives from the 
government of his residence, and the exception 
to the principle is based upon the theory that if 
the owner, by his own act, gives to such property 
a permanent location elsewhere, the situs of the 
domicile must yield to the actual situs and re¬ 
sulting dominion of another government. Thus 
in St. Louis v. Ferry Co., 11 Wallace, .423, 430, 
this court, after referring to the taxing power of 
a State as extending to all persons and property 
within its territorial jurisdiction, said: 


“ ** # Such property is undoubtedly liable to • 
taxation there in all respects as if the proprietor 
were a resident , of the same locality. The per¬ 
sonal property of a resident at the place of his 
residence is liable to taxation, although he has no 
‘ intention to become domiciled there. Whether 
the personal property of a resident of one State 
situate in another can be taxed in the former, 
is a question which in this case we are not called 
upon to decide. ’ 

“The question thus reserved was decided ad¬ 
versely to the State of domicile in Union Transit 
Co. v. Kentucky , 199 U. S. 194.’ ’ 

In petitioner’s brief (p. 18) it is stated that the question 
of “commercial domicile” is not involved in this case. 
We cannot agree. Its only commercial domicile is in the 
District, where it maintains the hub, or “home”, of all 
its commercial activities. Its property is in the District. 
Petitioner’s “domicile of actual situs” is therefore in the 
District. Only its bare legal or statutory domicile is else¬ 
where. Thus the petitioner enjoys and exercises within 
the District the privilege of a situs. Hazen v. National 
Rife Association of America , 69 App. D. C. 339, 344, 101 
F. 2d 432, 437. Much of petitioner’s floating equipment 
which had acquired an actual situs outside the District was 
' not taxed by the District. Only such floating equipment 
as had “an actual situs and physical presence in the Dis¬ 
trict throughout the entire year” was taxed. Such .float¬ 
ing equipment daily left the Port of the District of Colum¬ 
bia, except when it remained in petitioner’s shipyards, and 
went to several sand and gravel deposits located in the 
Potomac River and its tributaries, and returned to the 
Port of the District of Columbia with the material which 
petitioner sells. So far as we can learn from the record, 
the floating equipment here involved went to no other 
“Port” but the District of Columbia, where petitioner has 
its only business office. Clearly, therefore, such equip- 


ment had its actual situs in the District during all of the 
tax years involved, and prior thereto. 

Petitioner states (brief, p. 20) that real estate lying 
partially in more than one jurisdiction may be taxed only 
on the basts of equitable apportionment. The doctrine of 
equitable apportionment does not apply to real estate for 
the fundamental reason that it is fixed and immovable, 
and can be taxed only by the tax jurisdiction wherein it is 
situated; of course, if a person owns real property situ¬ 
ated -within the borders of two tax jurisdictions, each may 
tax the portion lying within its borders. The term “perm¬ 
anency” as used with respect to the rule as to taxable situs 
of personal property does not convey the idea of the char¬ 
acteristics of the permanency of real estate or embrace 
the idea that the owner, upon bringing the property within 
the state, has no present intention of ever removing it: 

“ * * Permanence in these senses is not essential 
to the establishment of a taxable situs for tangible 
personal property. It means a more or less perm¬ 
anent location for the time being.” 51 Am. Jur., 
Taxation (cum. ed. 1944), Sec. 454. 

The rule as to apportionment of taxes, for which peti¬ 
tioner contends, clearly applies only to property which is 
habitually but only temporarily within a tax jurisdiction, 
and does not apply to property which has acquired an 
actual situs therein. This is clear from the case of John - 
son Oil Refining Co. v. Oklahoma, 290 U. S. 158, 78 L. ed. 
238, 54 S. Ct. 152, cited by petitioner. In that case the Oil 
Company had its principal office in Chicago, Ill., and its 
refinery in Oklahoma. The property involved was rail¬ 
road tank cars used in transporting refined products from 
the company’s Oklahoma factory to various points of de¬ 
livery throughout most of the United States. The cars 
were almost continually in movement and were outside 
the State of Oklahoma from 20 to 29 days each month. The 



Supreme Court of the State held that all the cars had their 
“taxable situs” at the refinery in Oklahoma. In re¬ 
versing the State court the Supreme Court of the United 
States stated (p. 162): 

* ‘ The basis of the jurisdiction is the habitual em¬ 
ployment of the property within the State. By 
virtue of that employment the property should 
bear its fair share of the burdens of taxation to 
which other property within the State is subject. 
When a fleet of cars is habitually employed in 
several States—the individual cars constantly Tun¬ 
ing in and out of each State—it cannot be said 
that any one of the States is entitled to tax the 
entire number of cars regardless of their use in 
the other States. When individual items of roll¬ 
ing stock are not continuously the same but are 
constantly changing, as the nature of their use 
requires, this Court has held that a State may 
fix the tax by reference to the average number 
of cars found to be habitually within its limits.” 

The'Court referred to and quoted from the case of Ameri¬ 
can Refrigerator Transit Co. v. Hall, 174 U. S. 70,19 S. Ct. 
599, 43 L. ed. 899, wherein it had said that “where the spe¬ 
cific and individual items of property so used and em¬ 
ployed were not continuously the same, but were constantly 
changing,” the tax “may be fixed by an appraisement and 
valuation of the average amount of the property thus 
habitually used and employed.” In the present case the 
property was continuously the same and was daily in the 
District. 

Petitioner’s theory that if its floating equipment is tax¬ 
able in the District it must be apportioned, as in the rail¬ 
road “rolling stock” cases, has no basis"m the District law 
or applicable decisions. The basis of tax apportionment of 
railroad cars and like property is that such cars have not 
acquired an “actual situs” within the taxing jurisdiction 
such as the Supreme Court defined in footnote 2 of the 


Northwest Airlines case, swpra. This is clear from the 
Johnson Oil Refining Co. case, supra, where the Court said 
(290 U. S. 159): 

“These cases present the question of the valid¬ 
ity of property taxes laid in Pawnee County, 
Oklahoma, under the state statute, upon the entire 
fleet of appellant’s tank cars. The challenge in 
each case was under the due process clause of the ' 
Fourteenth Amendment of the Federal Consti¬ 
tution upon the ground that the cars did not have 
their situs withm the State and hence that the 
State had no jurisdiction to tax them. * *” 

Petitioner also states (brief, p. 27) that Congress 
“agreed with both our position now and the respondent’s 
position as stated in July 1945.” Again we cannot agree. 
The basis of petitioner’s statement is the legislative his¬ 
tory of Public Law 261, 79th Congress, approved December 
15,1945 (59 Stat. 610, c. 579; D. C. Code 1940, Supp. V, Sec.. 
47-1215). As stated by petitioner (brief, p. 27), the Com¬ 
missioners of the District requested the enactment of such 
legislation to provide for taxation of rolling stock of rail¬ 
roads and other companies. The House and Senate com¬ 
mittee reports stated that the purpose of the legislation was 
“ to'authorize the taxing of rolling stock of railroad com¬ 
panies” and others, and by their letter the Commissioners 
sought such legislation for the taxation of railroad per¬ 
sonal property “which does not have a definite and perma¬ 
nent situs in the District” (Pet. Brief, p. 27). Section (b) 
of that Act provides: 

“(b) Such rolling stock as is primarily located 
in the District of Columbia shall be reported and 
taxed at its full and true value on the last day of 
the calendar year preceding the tax date.” 

Section (c) of said Act begins: “(c) Such rolling stock as 
is not primarily located in the District of Columbia shall 



be reported and taxed in the manner following” and then 
proceeds to describe in detail the manner in which the tax 
on such rolling stock shall be apportioned. It is there¬ 
fore self-evident in the statute that Congress recognized 
the essential difference between personal property which 
had an “actual situs” in the District and should be taxed 
at its “full and true value” and personal property which 
came into the District habitually but only temporarily and, 
therefore, should be taxed on the “apportionment” basis. 
It must be remembered that the case of Northwest Air¬ 
lines, supra, and all the other cases on the subject which 
are cited and discussed by the parties hereto were decided 
prior to enactment of the Act of December 15, 1945, supra. 
It is further significant to note that if the Congress had 
omitted Section (b) of said Act, all railroad rolling stock, 
whether or not it was primarily located in the District, 
would have been taxed on an apportionment basis; but it 
is clear from the fact that said Section (b) 'was included 
that Congress wanted to retain the full tax imposed upon 
such rolling stock as had an “actual situs” in the District 
under the Act of July 1, 1902/ supra, as amended. 

' The taxation of petitioner ^"floating equipment here in¬ 
volved, which had an actual situs in the District, at full 
value is, in principle, no different from taxation of other 
kinds of movable property which has an actual situs in the 
District, such as certain railroad rolling stock, motor ve¬ 
hicles, bicycles, vendors’ carts, etc. Petitioner’s conten¬ 
tion that a tax on such property must be apportioned, if 
sustained, would establish a novel and unworkable tax 
theory as to taxation of movable property which has a 
situs in the District but is temporarily moved from time 
to time, or daily, to and from other tax jurisdictions, con¬ 
trary to the clear pronouncements of the authorities cited. - 
Petitioner further argues that (brief, p. 8) “Respondents 
own evidence—offered and received for all purposes (App. 
85)—expressly shows that ‘the tangible property of the 


Smoot Sand & Gravel Corporation’ was ‘located outside of 
Washington, D. C.’ at ‘various locations in the States of 
Virginia and. Maryland. ’ ” Such statement is intended 
to convince this Honorable Court that respondent intro-, 
duced documentary evidence for all purposes ; that respond¬ 
ent is therefore bound by such evidence, and that, accord¬ 
ingly, such evidence established the “taxable situs” of the 
floating equipment involved in this proceeding outside the 
District of Columbia. Such is not the case.- The fore¬ 
going reference to “ (App. 85)” is petitioner’s “Motions 
for Reconsideration and Reversal” (Pet. App. 83), com¬ 
bined with argument. The facts as to this matter are as 
follows: 

On motion of petitioner, over objection of respondent, 
the Board of Tax Appeals ordered that testimony wohld 
be first taken on all issues in the appeal except the correct¬ 
ness of the assessment (value of the property), testimony 
noi to be taken on the last named issue until so ordered by 
the Board (Res. App. 1-3; Pet. App. 42, Finding 26). The 
first hearing proceeded as ordered and, on August 11, 1947, 
the Board filed its findings of fact and conclusions of law 
as to the taxable situs of petitioner’s floating equipment 
here involved (Pet. App. 34-43). On August 19, 1947, 
petitioner filed a motion for . correction of the Board’s 
aforesaid findings of fact and for reconsideration (Pet. 
App. 50). Thereafter, or September 9, 1947, the Board, 
of its own motion, amended its aforesaid findings of fact, 
but not in any respect as to taxable situs of the property 
(Pet. App. 82). On October 8, 1947, the second hearing 
was held and counsel for petitione* commenced the pro¬ 
ceeding by stating: “May it please the Board, we are here 
this morning on the question of value” (Res. App. 43). 
During the proceeding respondent introduced in evidence 
Respondent’s Exhibit E, which petitioner contends estab¬ 
lished the taxable situs of the floating equipment involved 
outside of the District. The Board asked counsel for re- 
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spondent if said Exhibit E was offered “as substantive 
evidence of value or simply as showing from what source 
the witness Derrick got” certain information. The record 
* discloses that counsel for respondent offered Exhibit E 
to show (1) where Mr. Derrick got the information with 
respect to Exhibit D, (2) that the Assessor had the appro¬ 
priate information containd in that appraisal prior to mak¬ 
ing the assessments, and (3) substantive evidence of value. 
(Res. App. 57, 58). It is thus clear that Exhibit E was not 
introduced in evidence “for all purposes”. Those words 
came from the lips of counsel for petitioner (Res. App. 
57, 58). It is simply inconceivable, from these facts, that 
counsel for petitioner could fairly assume that Exhibit E 
was introduced in evidence on the question of “taxable 
situs,” especially since that question had already been de¬ 
cided by the. Board. In any event, the Exhibit referred 
to was dated June 14, 1940, and stated that the writer 
“made an inspection, analysis and appraisal of the tangi¬ 
ble property qf THE SMOOT SAND & GRAVEL COR¬ 
PORATION located outside of Washington D. C. in order 
to determine its fair value as of January 1, 1939, and are 
herewith submitting our report.” (Res. App. 71.) The 
report was submitted prior to any tax year here involved. 
And even if it could fairly be concluded that the Exhibit 
was in evidence for all purposes, the language therein, 
quoted above, would not be substantive evidence of the 
taxable situs of petitioner’s floating equipment involved 
during'the tax 3 r ears in question. 


The intention and power of Congress in enacting the statutes 

here involved. 

✓ 

In our preceding argument we have covered much of 
petitioner’s contentions in its Points II and III, since the 
argument in such Points was necessarily correlated with 
the question of taxable situs and method of taxation. We 
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deem it undesirable to unduly lengthen this brief by repe¬ 
titious or unnecessary argument. However, it appears 
necessary to comment upon the following: 

Much argument is contained in Point II of petitioner’s 
brief to the effect that one of .the primary purposes of the 
Congress in enacting the District personal property tax 
laws was “to benefit the States” and not to impose a tax 
for the District on tangible personal property which con¬ 
stituted a part of “the taxable wealth of the several com¬ 
munities” which the members of Congress represented. 
It would seem sufficient answer to this line of argument 
that the Congress, in enacting the personal property tax 
law, did so “to provide revenues to meet the appropria¬ 
tions made by this Act and appropriations to be here¬ 
after made to provide for the expenses of the government 
of the District of Columbia.” 9 - Congress possesses “full 
and unlimited” jurisdiction over the District of Columbia. 
Neild et al. v. District of Columbia, supra ; see also Binns 
v. United States, 194 U. S. 486, 48.L. ed. 1087, 24 S. Ct. 816, 
and Gibbons v. District of Columbia , 116 U. S. 404, 407, 29 
L. ed. 680, 681, 6 S. Ct. 427, and in the exercise thereof, by 
the Act of June 29, 1922, supra, the Congress provided for 
the annual levy of a tax on real and personal property “for 
the purpose of defraying such expenses of the District of 
Columbia as Congress may from time to time appropriate* 
for” and directed the Commissioners to annually fix the 
rate of taxation. The portion of a debate by one repre¬ 
sentative in Congress (Mr. DeArmond), referred to in 
petitioner’s brief (p. 26), does not represent the views or 
purposes of the Congress. Furthermore, when Section 6 
of the Act of July 1, 1902, supra, was amended by the Act 
of April 28,1904, 33 Stat. 563, c. 1815, a portion of which is 
contained in D. C. Code 1940, Sec. 47-1212, other members of 

i 

Congress, prior to enactment of the 1904 Act, debated the 


o Act of July 1, T9C2, supra, See. G, relating to “ TAXATION OF PER¬ 
SONAL PROPERTY.” 


specific matter of taxing vessels. At a hearing before 
the Committee on the District of Columbia of the United 
States Senate on February 29, 1904, on S. 2879, 58th Con¬ 
gress, Senator Simmons said (p. 15): 10 “I have another 
amendment to section 6, paragraph 3, line 4.” The report 
of the hearing shows that the amendment was suggested 
by a private party; not the District government (Id. p. 16). 
The portion of the paragraph amended reads as follows 
(plain type shows the language of the 1902 Act; italicized 

type shows the matter added by the 1904 Act): 

1 

“After the passage of this Act it shall be un¬ 
lawful for any person or persons entering the Dis¬ 
trict of Columbia subsequent to June thirtieth 
in each year and establishing a place of business 
• for the sale of goods, wares, or merchandise, 
either at private sale or at auction, or engaging 
in the business of common carrier by vessels, 
ships, or boats, to conduct such business until 
a sworn statement of the value of such stock, 
vessels, ships, and boats has been filed with the • 
assessor of the District of Columbia, who shall 
thereupon render a bill for the unexpired portion 
of the fiscal year at the same rate as other per¬ 
sonal taxes are levied: Provided, That this shall 
not apply to vessels, ships, or boats if it shall be 
made to appear by affidavit that any vessel, ship, 
or boat has been assessed for taxation and the 
taxes paid elsewhere.” ' , 

It will be noted that the amendment relates to “common 
carriers ’ ’ by vessels, ships, and boats; not to vessels, ships, 
and boats engaged in ordinary general business such as 
the petitioner in this case. The material portion of debate 
on the amendment follows: 

“Senator Mallory. Every vessel has a home 
port and the vessel is taxed at its home port. 

10 Vol. XII, Reports and Documents Relating to D. C., 1904, p. 15. 
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“Mr. Dameille. We find that there are a great 
many that are not. 


“Senator Mallory. You can not tax a vessel 
except where the owner resides at the home port. 
For instance, take vessels plying between Tampa 
and New Haven (The Mascot and Olivette). 
They pay taxes at New Haven, and Florida can 
not collect them. The place where the vessel is 
enrolled is where the taxes are paid. Possibly a 
great many of them avoid paying, but I think you 
will find what is here sought to be done an excep¬ 
tion to a practice which prevails all over the 
country. 



■ 


“Mr. Darneille. I learn that they can not catch 
them; that it is almost impossible to do so. 


“Senator Mallory. There was a vessel out in 
San Francisco Harbor. It had not been home for 
five or six years. They tried to collect the taxes 
out there. The case went to the Supreme Court, i 
and it was laid down that they could not collect 
taxes on her out there. I doubt whether you could 
tax a New York vessel here. 


“Mr. Darneille. It is almost impossible to 
catch them. 

“Senator Hansbrough. You should have them 
furnish a certificate showing that they are taxed 
elsewhere, and unless they can do that, make them 
taxable here. 

“Senator Martin. This is an academic ques¬ 
tion. You do not know of any abuses? 


“Mr. Darneille. I have a letter as to a company 
that has just started up—a company plying be¬ 
tween Norfolk and Washington—that is inter¬ 
fering with the river rights between there and 
Washington. 

“Senator Simmons. Do they pay taxes to do 
business here? 

4 ‘ Senator Mallory. They pay taxes on the value 
of the vessel. It . is personal property.” 


| 

' jt# 


_i_;___ 




(Note.—Mr. Darneille was the Assessor of the 
District of Columbia at that time.) 


It is thus apparent that at least one member of Congress 
(Senator Mallory) was of the view that even common 
carriers plying between Norfolk and the District were prior 
to the 1904 amendment, paying personal property taxes 
on the value of the vessels- engaged in such business. 
There was no debate at the hearing regarding vessels, 
ships and boats engaged in general business continuously 
in District waters, such as petitioner’s. 

In petitioner’s brief (p. 29) reference is made to the 
tangible personal property tax law of Virginia “under 
which”, it is stated, “the property involved here is taxed.” 
We have pointed out heretofore that a great part of the 
property involved in this proceeding was not taxed by Vir¬ 
ginia during the tax years involved. None of petitioner’s 
scows was taxed by that State. In any event, the tax im¬ 
posed by the State of Virginia on part of petitioner’s float¬ 
ing equipment is based upon the “home port” theory where 
a few pieces of such equipment are enrolled and licensed 
(Res. App. 26, 27, 62-65). Such basis has no legal founda¬ 
tion as pointed out hereinbefore. While on this subject, it 
is pertinent to comment upon the first sentence of Point III 
of petitioner’s brief (p. 31). It is stated that “We know 
that Congress did not impose the tax exacted of petitioner 
in this case and would never have authorized any such im¬ 
position for the District” on equipment belonging to a cor¬ 
poration of a State employed as instruments of water trans¬ 
portation in interstate commerce “and admittedly subject 
to taxation in Virginia and Maryland.” As hereinbefore 
stated, Congress did impose the tax exacted of petitioner 
in this case, and certainly respondent has not admitted that 
the floating equipment here involved is subject to taxation 
in Virginia and Maryland. 





The tax involved does not violate any provision of the 
Constitution of the United States. 

The Board of Tax Appeals said (Pet. App. 48) that: 

1 ‘If the holding that petitioner’s equipment had 
a-taxable situs in the District for the taxable years 
involved is correct, the Constitutional questions 
raised by petitioner as to taxation of property 
having no such situs are not applicable.” 

In the second amendment to petitioner’s appeal to the 
Board of Tax Appeals (Pet. App. 21) it is alleged that 
respondent: 

(1) Erred in failing to determine that application of 
the tax imposing provisions of the District law to “tangible 
personal property having a taxable situs hrVirginia” dur¬ 
ing the tax years here involved, was in violation of the 
Constitution of the United States and was beyond the 
powers conferred upon the Congress by Article I, Section 
8, thereof, and was in violation of Article 1, Section 9, of 
said Constitution and the Fifth Amendment thereto. 

(2) Erred in failing to determine that to the extent* 
if any, that the tax imposing provisions of the District law 
imposed tax on “tangible personal property having a tax¬ 
able situs in Virginia”, such tax imposing provisions are 
null and void and in violation of the same Constitutional 
provisions referred to in (1), above. 

Petitioner also alleged as “facts” upon which it relied 
(Pet. App. 11, par. 5; Pet. App. 22) that the “floating 
equipment involved in this proceeding had a taxable situs 
in the State of Virginia”-during all of the tax years here 
involved. 

The evidence shows beyond question that petitioner 
failed to prove that the floating equipment involved had a 
“taxable situs in the State of Virginia” during the tax 
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years involved,” and the authorities heretofore cited clear¬ 
ly establish that the floating equipment involved did not 
have a taxable situs in Virginia. 

On appeal to this Honorable Court, petitioner’s conten¬ 
tion as to Constitutional violations now is (brief, p. 33) 
that to tax, in this instance—at full value, with no 
apportionment—the “tangible personal property of a 
Delaware corporation employed as instruments of water 
transportation in interstate commerce between and from 
the States of Virginia and Maryland” violates the 
spirit of the commerce clause and the Fourteenth 
Amendment to the Constitution. This Court has decided 
both of these Constitutional matters adversely to the peti¬ 
tioner in Neild et al. v. District of Columbia, supra, and 
again stated in the recent case of O’Connor v. District of 
Columbia, 80 U. S. App. D. C. 351, 353, 153 F. 2d 225, 227, 
that the Fourteenth Amendment to the Constitution is not 
applicable in the District of Columbia. 


IV 

\ 

Petitioner’s returns were false and incorrect 

The Board of Tax Appeals found as a fact that peti¬ 
tioner’s tax returns for the years here involved were false 
and incorrect and gave the reasons therefor, as set forth in 
our counter statement of the case. Such finding is sup¬ 
ported by substantial, and ample, evidence, including the 
returns (Board’s Exhibits A through F; Tr. Supp. 3-26). 

Petitioner states (brief, p. 34) that its returns were pre¬ 
pared and filed every year in exact accordance with its 
agreement and understanding with officials of the District. 
As will appear from the evidence referred to in our counter 
statement of the case on this point, there was no “agree¬ 
ment”. The testimony of petitioner’s treasurer specifical¬ 
ly so states (Res. App. 32). Furthermore, petitioner was 
informed by two District assessors that they did not agree 



with petitioner’s basis of reporting its watercraft for tax¬ 
ation at. a valuation of $15,000 but petitioner nevertheless 
continued to report such property in its District personal 
tax returns at such value, as set forth in our counter state¬ 
ment of the case. 

The omissions of taxing officers in previous years can¬ 
not control the duty imposed by law upon their successors. 
Cf. Vicksburg S. & P. R. Co. v. Dennis, 116 U. S. 665, 670, 
29 L. ed. 770, 772; 6 S. Ct. 625; 51 Am. Jur., supra , Sec. 663. 
Each annual proceeding is separate and distinct from 
every other. People v. Fahrenkopf, 279 N. Y. 49, 17 N. E. 
2d 765. 

Petitioner further states that during September of 1940 
petitioner filed with respondent a 51 page appraisal item¬ 
izing each and every one of its scows, tugs, and launches 
over which this controversy arose. The,authority for such 
statement is petitioner’s brief (Pet. App. 109). The ap¬ 
praisal referred to was made for “income tax purposes’’ 
(Res. App. 45). The record shows that only the ap¬ 
praisal figures were furnished to the District. The testi¬ 
mony is (Tr. 466, 467): 

* 

“THE BOARD: * The question is, when did 
you submit that appraisal? 

“THE WITNESS: * We submitted the ap¬ 
praisal figures on September 21 or 22, 1940. 

“THE BOARD: And when did you show the 
actual appraisal to the District of Columbia? 

“THE WITNESS: I don’t know, sir.” 

It is quite clear from the evidence, as set forth in our 
counter statement of the case, that aside from the matter 
of appraisal figures, the personal tax assessors were in 
fact misinformed and mislead by petitioner with respect to 
the floating equipment involved, contrary to petitioner’s 
present contention. 




The Assessor’s valuation is correct. 


that petitioner’s returns were false and incorrect, the re¬ 
assessments made in this case were proper. Hecht Com¬ 
pany v. District of Columbia, 76 XJ. S. App. D. C. 142, 129 
F. 2d 353. A taxpayer has no vested rights in false, in¬ 
correct or incomplete returns. Maryland and Virginia 
Milk Producers ’ Association v. District of Columbia, 73 
App. D. C. 399, 119 F. 2d 787, cert. den. 314 U. S. 646, 86 
L. ed. 518, 62 S. Ct. 87. 

\ 

V 


It is petitioner’s position as to the valuation of the prop¬ 
erty involved “that the assessments involved are arbi¬ 
trary, capricious, and void” (brief, p. 35). Such assess¬ 
ments were made after several conferences between peti¬ 
tioner’s representatives and its attorneys, andjhe District 
tax officials. The assessments were based, as to value, 
upon an appraisal made in 1940, documentary and oral 
information furnished by petitioner, and other informa¬ 
tion (Res. App. 41, 43-57). Such assessments can hardly 
be termed “arbitrary” and “capricious”. 

The Board of Tax Appeals found as a fact that there was 
no testimony at any hearings, either before or after the 
filing of the original findings of fact, overcoming or tending 
to overcome the presumption of the correctness of the 
assessments involved. The burden of proof was upon 
petitioner to show that the assessed valuation was wrong 
and, if so, the “correct cash value”. District of Colum¬ 
bia v. Morris, 81 U. S. App. D. C. 356, 159 F. 2d 13. In 
this case petitioner did not show that the assessed valua¬ 
tion was wrong, nor is there any evidence to show what 
petitioner contends is the correct cash value. Its con¬ 
tention was that the arbitrary figure of $15,000 should be 
used as a basis for taxing its floating equipment. 



CONCLUSION 

In view of the foregoing, it is respectfully submitted that 
the decision of the Board of Tax Appeals was correct and 
should be affirmed. 


Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D . C . 
George C. Updegraff, 

Assistant Corporation Counsel, D . C., 
Attorneys for Respondent, 

• District Building, 

Washington 4, D. C. 
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(1) the correctness of petioner’s returns and (2) the fair cash 
value of the floating equipment. These issues, like those relat¬ 
ing to the authority of the respondent to make second assess¬ 
ments and to impose interest penalties for the periods prior 
to such second assessments or notice and demand with respect 
thereto, are peculiar to the facts of this particular case and the 
possibility that they will ever again arise is extremely remote. 
Decision as to any one or all of these issues would not wholly 
dispose of the present controversy and there is little likelihood 
that such a decision would be of importance in avoiding future 
controversies between the parties. 
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Filed Jul 16 1946 


MEMORANDUM IN OPPOSITION TO MOTION 
FILED JULY 10,1946 


Respondent objects to granting of the motion filed by the 
petitioner on July 10, 1946, to the effect that three issues in 
this case relating to (a) the constitutionality of the taxes and 
penalties imposed, (b) the question of taxable situs, and (c) 
to construction of the applicable tax imposing provisions of the 
District of Columbia Code be placed on the Board’s trial cal¬ 
endar for separate and prior hearing, for the following 
reasons: 

****** 

36 The respondent does not in any way desire to put the 
petitioner to unnecessary expense in prosecuting its 

appeal. At the same time, it appears to the respondent that 
to hear and determine only part of the issues involved 

37 and later to consider the remainder would result in a 
more lengthy and involved proceeding than to hear and 

determine all questions at one time. While it appears that 
the question whether petitioner’s floating equipment, such as 
tugs, barges, etc., did or did not have a taxable situs in the 
District of Columbia during the tax years involved is the prin¬ 
cipal question, nevertheless the remaining questions, from the 



Standpoint of the respondent at least, have a definite and 
material bearing upon such principal question. It is entirely 
within the prerogative of the petitioner to resolve the issues 
down to such principal question if it so desires. 


39 Filed Jan 28 1947 

i 

****** 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

# « * * • * • 

MOTION TO EXTEND TIME FOR HEARING 

Comes now counsel for respondent and respectfully^moves 
the Board to continue the hearing on the merits of the above 
proceeding from February 12, 1947, to a date subsequent to 
March 15, 1947, and as reason therefor states that one of 
respondent’s principal witnesses, Mr. Ross M. Lehman, is in 
Georgetown Hospital under the care of a physician and will 
not be able to resume his official duties until on or abiut 
March 15, 1947, as will appear from the attached certificate 
of Dr. Bertram E. Schaefer. 

* « * # * * 

GRANTED: FEBRUARY 4, 1947 

HEARING CONTINUED TO MARCH 20, 1947. at 
2:00 P.M. 


MOTION TO VACATE DECISION AND GRANT 
FURTHER HEARING 


Now comes petitioner, by its counsel, and moves that the 
Decision entered in this proceeding on November 25, 1947 be 
vacated and a further hearing be held in order that the record 
may more clearly and accurately show the value at which the 
four stripping scows and the fuel scows were assessed. 


Filed Dec 5 1947 


This motion has been discussed with respondent’s repre¬ 
sentatives and respondent has no objection to the granting 
thereof. The further hearing requested will require approxi¬ 
mately only five minutes of the Board’s time to permit show¬ 
ing the values at which the four stripping scows and the fuel 
scows were assessed, as follows: 



Value at which 4 

Value at which 


Fiscal 

steel Stripjnng 

Fuel Scows . 

Total 

Year 

Scows were Assessed 

were Assessed 


1941 

S33,032.00 

S6.230.70 

S39.262.70 

1942 

31,293.60 

, 5,076.60 

36.37030 

1943 

29.555.20 

4,037.70 

33392.90 

1944 

2731630 

2.99830 

3031530 

1945 

26.078.40 

2,112.90 

28,19130 

1946 

24340.00 

1335.70 

25375.70 


DAVID R. SHELTON 


David R. Shelton 
Munsey Building 
Washington, D. C. 

Counsel for Petitioner. 

No objection to granting above motion for further hearing to 
establish value of scows referred to above. 

*' * a * # * # 

202 Filed Dec 9 1947 

*«***• 

STIPULATION 

It is hereby stipulated and agreed by and between the parties 
hereto by their respective counsel that the following amounts 
are the values at which four stripping scows were assessed by 
the Board of Personal Tax Appraisers for the years involved 
in this proceeding: 



(1) Four steel stripping scows. 


Fiscal year 

1941 

1942 

1943 

1944 

1945 


Amount 
S33,032.00 
31,293.60 
29,555.20 
27^1650 
26,078.40 


(2) Fuel scows.—The Board of Tax Appeals determined 
that four fuel scows of petitioner did not have a taxable situs 
in the District of Columbia for the tax years involved in this 
proceeding. It is further stipulated and agreed that three of 
such scows were taxed in the District of Columbia for the tax 
years involved; that the remaining one scow was not so taxed; 
and that the values as assessed by the Board of Personal Tax 
Appraisers for the District of Columbia for the aforesaid three 
scows were: 


Fiscal year 

Amount 

1941 

S 6.735.90 

1942 

5,972.46 

1943 

5309.92 

1944 

4,44238 

1945 

3,674.61 



It is further stipulated and agreed by and between the 
parties hereto that the values listed above as to the tax years 
involved in this proceeding shall not bind either the petitioner 
or the Board of Personal Tax Appraisers for the District 
203 of Columbia in determining the values of the aforesaid 
scows for subsequent tax years, and that in the event 
such scows acquire a taxable situs in the District of Columbia 
for future tax years the values thereof shall be then deter¬ 
mined. 

****** 

205 - Filed Dec 19 1947 
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doing what Mr. Updegraff wants to do. I see what you want 
done. 

By Mr. Shelton: 

Q. Mr. Jordan, you testified that you had been in charge of 
operating the scows of the Smoot Sand and Gravel 

272 Corporation for 12 years, did you say? A. That is right. 

Q. Did you have records showing the location of your 
production facilities, say, in Virginia or Maryland, on July 1. 
1940? "A. The location of the dredges? 

Q. Yes. A. Yes, sir. 

Q. Let us take this line right across the top. I think that 
is the best way to show how this was determined. Would Your 
Honor like to follow this at this time so that you can tell what 
the chart is about? Mr. Jordan, on your date of July 1, 1940, 
do your records show that on that date you owned 74 wooden 
scows and 13 steel scows?' A. That is right. 

Q. From your records, is it, sir? A. That is right. 

MR. UPDEGRAFF: If Your Honor please, at this time 
I want to interpose an objection to that last question, and 
answer, and any further questions answered in that line, be¬ 
cause when I interrogated Mr. Jordan as to the admissability 
of his chart, he stated that some of the information was ob¬ 
tained from his records, and that some was obtained from his 
experience. Now, when he is asked ^a question as to 

273 what was obtained from the records, the “or” was 
withdrawn. 

MR. SHELTON: I was trying to help you. 

MR. UPDEGRAFF: I object. Just a moment. I submit 
that if Mr. Jordan cannot answer those questions as to the 
admissability of the chart, he cannot testify as to the data on 
the chart. 

THE BOARD: I think the point is well taken. Either 
the chart is in evidence, or it is not. You cannot get it in by 
oral testimony taken from the chart. 

MR. SHELTON: I offer this chart in evidence at this time. 
I renew my offer. 


MR. UPDEGRAFF: I object, Your Honor, because it 
has not been shown that the data on the chart was taken from 
substantial evidence which could be produced here. 

THE BOARD: Is there any reason, Mr. Shelton, why you 
cannot have this witness testify now as to how the data was 
compiled? 

MR. SHELTON: Yes, Your Honor. 

By Mr. Shelton: _ 

Q. Just how was this data compiled, Mr. Jordan, and how 
did you get it, as shown by this chart which we have offered in 
evidence here, showing the location of your scows on the first 
day of July, 1940. A. As my old teacher used to tell me, we* 
have to work from the known to the unknown. That is what 
we started out with. We started out with what is 
274 known. I knew how many wooden scows we had in the 
left-hand column. I knew how many steel scows we 
had. The Georgetown and the Southeast columns we will skip 
for a moment. I knew how many we had in the shipyard, be¬ 
cause I tried to round or crowd the shipyard all the time, and 
they can take only what they can get out of the shipyard, and 
the other scows we have to go ahead and use them until we 
are able to put them in.' That five is constantly under—they 
will only take that many scows at the shipyard, and the 
column marked “other” is deliveries to other wharves. Then, 
throughout the District Wast scows delivered to W. A. Smoot 
on that date, and the next column is scows delivered to 
Robinson. The next column is nothing on that yet. 

Then, the next column is stripping. There are four scows 
on the stripping service, stripping stumps and mud and clay 
from overburdened—from off the sand and gravel. They are 
in constant use, the down-river delivery, and there is the next 
column that is correct. That is taken from our towing 
deliveries off the tug-boats reports and from that check with 
our man who is on the job on deliveries. He sees that tickets 
and so forth are signed, and the ledgers are made on the job, 
and the next column I can say is correct, because that 














MR. UPDEGRAFF: Note an exception. 

By Mr. Shelton: 

Q. Now, Mr. Jordan, in order that the record be clear as 
to what this chart means, I want you to go over it with me, 
and over the first line that covers the period of July 1, 1940, 
and tell just what it means under the heading “scows” in the 
first column you have there, and tell us what that column 
covers? A. We had at that time, 74 wooden scows and 13 
steel scow’s. 

Q. Then the next one iiji the District? A. In the District 
that shows the figure of 22 under Georgetown. This chart is 
based upon it at six or seven o’clock in the morning at which - 
time all of our equipment is laying still. It had to take a 
point at this time. That 22 represents both loaded and 
277 light scows at Georgetown as well as the Southeast. 

That 17 represents what scows have been unloaded in 
the afternoon. Of course, that is speaking on a simple shift, 
but it is the same thing on a double shift when we are to seven 
o’clock in the morning. That is when we start up. Some of 
them loaded and some are light. There are 17 scows at the 
Southeast and 5 at the shipyards. Shall I continue? 

Q. Tell us right across. A. Three scows at W. A. Smoot 
w’harf and one at the Robinson wharf, four in the stripping 
service, and none down the river. That is, on any down¬ 
river delivery at this time. 

There were 31 at the dredges and *4 others—coal scows. 

In the next column the scows total in the District 44/out- 
side the District 43, making a grand total of 87. 

The next column was gotten up to show if any of the scows 
remained out of the District all of the time. That last column 
indicates that 4 steel scows remained out for stripping service. 

Q. Where you say “in D.C.”, did you mean permanently, 
or temporarily in D.C.? A. No. these are just temporary. 

Q. Temporary in D.C.? A. That is right. 

Q. I notice that you have a column here headed “scows all 
outD.C.” A. That is right. 





278 Q. You do not have any headed “always in D.C.”? 
A. No, we do have one in D.C. Further down we have 

a scow down here. 

Q. But when you mean “in,” you mean a scow is here for 
return to the production of new material, do you not? A. That 
is right. 

* * * * / * * 

Q. All right, sir. ' Now, this July 1,1940, that you described 
on cross here, does that chart give the information for the first 
day of each month all the way through the period down 

279 to June 1, 1946, sir? Does it give light material of the 
same nature? 


Q. Over on this column here, under the heading “remarks”, 
I notice that you did not say anything about that. What does 
that column show? A. Those are the scows that we have had 
to take out of service and it shows where they have been put, 
and some of them put themselves there. They stand and we 
just had to leave them for the time being. 

Q. But, sir, that shows the location whether they are in 
Virginia or Maryland? A. That is right. 


281 Q. Will you tell us whether or not as of the period 
of which this chart speaks there were conditions that 
brought about additional scows being at the dredges in the 
normal course of operations from July 1,1940 to June 1, 1946? 
•A. Yes, sir. There were such conditions. 

* Q. Would you tell what those conditions were that brought 
about that condition of which you speak? A. We start our 
towing in. the morning. Our light scows go down the fiver 
then. We come back up and we get back up after lunch. Then 
we go down again. That is the third trip, or the second trip 
down the river. If that boat is late—if they have encountered 
windy weather or had trouble in getting the machines away, 
or if they are late, they can only get down the dredge and light 



scows and the loaded tow has to remain there. We cannot 
bring it up. That puts more scows at the dredges because the 
loaded ones are there, too. In foggy weather, there is 
282 another condition there. If we know foggy weather is 
coming up, and if it is foggy during the day, we make 
an effort to get all of the scows that we can and try to bring 
a loaded tow up—whenever there is a current in the river. 
Lots of times we have a current at Georgetown and everything 
is out of Georgetown, and if it is a heavy current lots of the 
time we can bring them to the wharves and we will unload the 
lights. At the time we do that, a plant may be broken and 
we cannot unload for one reason or another and we. put all of 
the material on the stockpiles at the Oxon Hill Manor. 


303 Q. Mr. Jordan, I show you a chart now marked as 
Petitioner’s Exhibit No. 5 in evidence, and you show 

four fuel scows, and I believe you designate them as coal scows. 
How often do those scows or any of them come into Wash¬ 
ington? A. The coal scows come into Alexandria now, every 
ten days, and the oil scows go to the Southeast Wharf every 
week. i 

Q. And for the balance of the time they are located at the 
dredges in Virginia or Maryland? A. Yes. They receive their 
fuel and we take them back on the next trip. 

Q. That was during the period involved during this pro¬ 
ceeding? That is, they would come into Alexandria or into 
Southeast, as you indicated? A. That is right. 

Q. Mr. Jordan, have you at my request prepared a chart 
showing the time during the period from July 1, 1940 through 
June 1,1946, during which your equipment was worked on the 
double shift basis? A. Yes. 

Q. Does that chart show, sir, that by cross-hatching the 
“Columbia” was on a double shift basis from July 1, 

304 1940. to September 1, 1943, with the exception of the 
short-lines where there is no cross-hatching? A. That 

is correct. 



Q. Does the cross-hatching and the lack of cross-liatching 
indicate the same thing for the other equipment listed on this 


chart? A. That is right. . 

Q. That is the cross-hatching shows when the equipment 
was worked on the double shift basis and the single line with¬ 
out the cross-hatching shows when it was worked on a single 
shift basis? A. That is right. 

* * / * * # # 

305 Q. Does the chart show, Mr. Jordan, that your prin¬ 
cipal period of double-shift operation was conducted 
from July 1,1940 till the later part of 1943, sir? A. Yes, sir. 

« * * - • * « 

30G Q. Will you describe the double-shift for the Board. 

Mr. Jordan? What do you mean by “double-shift”? 
A. Your Honor, the double-shift means, that we are not only 
working in the day time, but we have another crew coming 
on at the’ normal end of the day and working on through the 
night and carrying on just as if it was on in the daytime. 
THE BOARD: What does that mean, 24-hour service? 
THE WITNESS: Practically that, yes, sir. 

* * * # * * 

315 CROSS EXAMINATION 

By Mr. Updegraff: 

Q. Mr. Jordan, referring to Petitioner’s Exhibit No. 5, per¬ 
taining to scow data, for example on July 1, 1940 the chart 
shows 44 scows in the District and 43 outside of the District. 
Your data was compiled based upon 7 o’clock in the morning, 
was it not? A. At the start of business, yes, sir. 

Q. You testified that you made about two trips a day, 
wouldn’t such trips result in most of airof the 43 scows outside 
of the District, into District waters, during that part of the 
day. at sometime or other? A. I believe they would average 
up just as theTotal shows. I believe they would. As certain 
numbers went out, certain numbers w’ould come in and I think 

\ 


they would average, but its hard to take it throughM;he day. 
You could not take it with these. You had to take it when 
they were still to try to get an average, and that would be true. 

Q. But it is true that those that were here in the morning 
would go down and those that were down-river would come 
in in the morning? A. At 10 or 11 o’clock in the morn- 

316 ing I would have a greater number down-river at the 
time the tug arrived at the dredge. I would have cases 

there where tugs would be loaded and light, and some would 
be at the wharf. • They would have the same jumbled up mess 
at the dredge when we got there. They would have a bunch of 
light scows and loaded scows, and when you dock at the whart 
at noontime, you would get practically the same thing as what 
you had in the morning. 

Q. So that you would have some going down and some 
coming up in the District Waters practically all day long? 
A. That is right. 

Q. Is that true with respect to all of the other boats shown 
on Exhibit No. 5? A. That is that chart that you have in 
front of you? 

Q. Yes. A. Yes. 

Q. Where were repairs made to your floating equipment 
consisting of scows, tug boats, launches, et cetera, performed 
during the period from July 1, 1940 to June 30,1946? A. What 
repairs were made, were made at our shipyards connected with 
the Southeast yard. 

Q. Is that in the District of Columbia? A. Yes, sir. Light 
repairs were made at the dredge. A lot of preparary repairs 
were made there. They sent caulkers to the dredges, too. I re¬ 
member one period we had a caulker there all the time, 

317 going around in a row boat trying to put the equip¬ 
ment and things into shape. We had to put planks in 

in the scows that had sunk or turned over or when they were 
up side down, and we had to repair it down-river. 

Q. But your major repairs were made at the Southeast 
vards? A. The used it to put ashore at half street. 
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Q. How long have you been with the Smoot Sand and 
Gravel Company? A. Since 1931. 

Q. With what Company were you then? A. The Columbia 
Granite and Dredging Company. That was when Mr. 
Bradway was there and they charged the name from Colum¬ 
bia Sand and Gravel. 

Q. At the time you changed your employment from the 
Columbia Company to the Smoot Company, a lot of scows, 
tugs and other floating equipment, which is involved in this 
proceeding were acquired by the Smoot Company, were they 
not? A. Oh yes. 

# * *' * # * 

319 Q. When did you go to work for the Columbia Com¬ 
pany? A. In 1925. 

Q. Did you ever engage in any dredging within the Dis¬ 
trict of Columbia Waters sipce working for the Columbia 
Company? And the Smoot Company? A. Yes. 

* # * * • * - 

321 THE BOARD: I have a couple of questions. 

You say the steel scows were repaired at your yards? 

322 -How about the wooden scows? 

THE WITNESS: The wooden scows were at our 
shipyards, that is in Southeast. 

THE BOARD: The last question you answered was with 
respect only to steel scows? 

THE WITNESS: Yes, but I testified a few minutes ago 
that our repairs are made at the Shipyard. * 

THE BOARD: How about the tugs, where were they re¬ 
paired? 

THE WITNESS: At the Southeast yard. 

THE BOARD: How about the launches? 

THE WITNESS: That would come under that, too, unless 
it was someithing temporary. We quite often put those 
launches right there where we were trying to work. 

* * * • * * 

THE BOARD: During these years, what proportion 



323 




of the sand was delivered to the District, what proportion 
of it never came into the District? 

THE WITNESS: I can’t answer that, I don’t believe. I 
don’t know what the figures would be. . • 

THE BOARD: Could you say if nearly all or half or what? 

THE WITNESS: In this period, your Honor? 

THE BOARD: I don’t know what you are talking about, 
but I am talking about the period that is involved in this pro¬ 
ceeding. ' • 

THE WITNESS: That is right, yes, sir. I think most 
all of it. We had very few down-river deliveries. 

324 THE BOARD:' And you said during this period 
most all of it? Most all of what? 

THE WITNESS: I am trying to figure it. We had very 
few down-river deliveries. 

THE BOARD: Am I to understand that it means most 
of your deliveries were in the District? 

THE"WITNESS: That is right, Alexandria. 

THE BOARD: How much in the District? To me Alex¬ 
andria is a foreign territory. 

THE WITNESS: This was delivered to the War Depart¬ 
ment near the Pentagon building, and that is not in the Dis¬ 
trict. 

THE BOARD: That was in what year? 

THE WITNESS: That was very heavy. That was in the 
last part of 1941. ■ "I 

THE BOARD: You testified yesterday to certain points 
indicated by ovals on the map as points of delivery? 

THE WITNESS: That is right. 

THE BOARD: What did that mean? 

THE WITNESS: That was before this period, except in 
four instances. 

THE BOARD: What period did that cover? 

THE WITNESS: That covered the period of—that is since 
I have been in charge of the tugs, I have seen it go to those 
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THE BOARD: Before 1940? 

THE WITNESS: Yes. 

THE BOARD: What did you do, deliver, the stuff into the 
District and deposit it in depots in the District? 

THE WITNESS: We moved it into the District, wherever 
the wharf was. 

THE BOARD: The scows came in loaded with sand? 

THE WITNESS: Yes.' 

THE BOARD: And then they are unloaded, here and 
dumped here at the Southwest or at Southeast? 

THE WITNESS: They are put in bins. 

THE BOARD: Either in Southwest or Southeast? 

THE WITNESS: Just as soon as the scows- 1 

THE BOARD: Southeast or Southwest? 

• THE WITNESS: Southeast. 

THE BOARD: Either in Southeast or Georgetown? 

THE WITNESS: That is right. There have been other 
points of delivery besides those two. We have a lot of other 
wharves. 

THE BOARD: And the stuff that is sold is taken from 
those storage points? 

THE WITNESS: From the bins, yes sir. 

THE BOARD: Anchit is delivered to wherever it is going? 

THE WITNESS: In trucks, generally. 

326 THE BOARD: In trucks? 

THE WITNESS: Yes. We deliver a lot of times by 
scows to other wharves—through scow deliveries. 

****** 


THOMAS A. BUTT was sworn and testified as follows: 
DIRECT EXAMINATION 


By Mr. Shelton: 
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Q. 7 \re you an official of the Smoot Sand and Gravel Cor¬ 
poration? A. Yes. 

***** * 

Q. Will you state the date on which you became connected 
with the Smoot Sand and Gravel Corporation or its 

327 predecessors, and give a brief history of your employ¬ 
ment with that concerp? 

****** 

In 1937, I was elected treasurer of the Company and have 
been treasurer since then. - j 

****** 

328 Q. Were you in charge of the preparation and respon¬ 
sible for the District of Columbia personal property tax 

returns filed for the years involved in this proceeding? A. Yes. 

* * * * * * 

329 Q. Mr. Butt, do you specifically recall a conference 
that you held with the District of Columbia tax officials 

in 1938? A. Yes. 

****** 

330 Q. Mr. Butt, did you immediately after the confer¬ 
ence referred to in 1938. in the ordinary and real course 

of business prepare a memorandum of that 1938 conference? 
A. I did. 

Q. I have before me a memorandum initialed by you and 
dated July 22, 1938, and ask you if that is the memorandum 
which you prepared? A. It is. 

Q. I call your attention, Mr. Butt, to the heading of that 
memorandum? 

THE BOARD: Is that in evidence? 

MR. SHELTON: I offer the memorandum referred to 
dated July 22, 1938, in evidence. 

THE BOARD: Is there any objection? 

MR. UPDEGRAFF: I believe I would like to see the 
memorandum? 



20 


(The memorandum was handed to Mr. Updegraff by Mr. 
Shelton.) 

MR. UPDEGRAFF: I object, first and principally 

331 on the ground this memorandum pertains to tajt years 
for years preceding those here involved. It is, there¬ 
fore, irrelevant and immaterial, and further that no matter 
what arrangement the Petitioner might have had with prior 
assessors, it is not binding upon the present assessors. 

*««*** 

332 THE BOARD: I do not know to what extent it is 
binding on anybody, but I think it is, or believe that is 

maybe, admissible on the question of falseness and incorrect¬ 
ness, so I will overrule the objection. 

MR. UPDEGRAFF: I note my objection. 

MR. SHELTON: I ask that the memorandum dated July 
22, 1938 be received in evidence as Petitioner’s exhibit No. 15. 
THE BOARD: It will be received in evidence. 

* * * ■ * * « 

334 Q. Mr. Butt, did the District of Columbia tax offi¬ 
cials promise you that they would give you a final deci¬ 
sion on your case promptly after that conference? A. Yes.* 

Q. I hand you a letter from the Government of the District 
of Columbia dated July 23, 1938, and ask you if that is the 
decision which you received from the District of Columbia 
officials signed by the Deputy Assessor Russell? A. This a 
letter giving the results or assessments made by the District 
after the conference’. 

Mr. Shelton: I offer the photostatic copy of a letter dated 
July 23, 1938, in evidence. 

Mr. Updegraff: I object on two grounds, your Honor, 
First, that the letter is entirely immaterial and irrelevant, as 
I pointed out as to Exhibit 15; and further this letter has noth¬ 
ing whatsoever to do, so far as I can see, with floating equip¬ 
ment. It refers only to operating supplies -and intangibles. 
The Board: What about that second point, Mr. Shelton? 
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Mr. Shelton: Your Honor, at the conference of July 

335 21, 1938, question was raised— 

The Board: Are you testifying now? 

Mr. Shelton: I thought you asked me about that point. 

The Board: Are you testifying or are you referring to that 
exhibit? 

Mr. Shelton: I am referring to the exhibit. 

' The Board: All right. 

Mr. Shelton: Question was raised by the District of Co¬ 
lumbia tax officials as to the proper amount for reporting this 
Smoot Sand and Gravel Corporation floating equipment to the 
District of Columbia. y 

Here is what happened. Our tugs, dredges and scows are 
carried on our books at approximately $336,000, and they pro¬ 
posed to assess all of our tugs, dredges and scows; in other 
words, all of our floating equipment. I explained to them that 
the dredges were situated and operated outside of the District 
of Columbia waters, and that the only time they were ever 
here was perhaps for a few days ip the winter time to be over¬ 
hauled ; that tugs and scows were in arid out of the District of 
Columbia waters some time. I pointed out to them that our 
dredging operations were entirely outside of the District 
waters— 

The Board: You do not have to read all that. Let me see 
what you are referring to. 

Mr. Shelton: I am referring to this statement of 

336 what happened. ^ 

(Discussion off the record.) 

The Board r Mr. Shelton, how does this letter of July 23, 
1938, in any way relate to the value of the floating equipment? 

Mr. Shelton: That letter is in response to a conference. 
Mr. Butt was called into a conference as to the proper valua¬ 
tion reportable to the District of Columbia for all the floating 
equipment of the Smoot Sand & Gravel Corporation, including 
the identical equipment involved in this case. 

He conferred with the District of Columbia tax officials, 
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and they told him they would let him know’ what their deci¬ 
sion was. 

That decision, as I understand it, is that he was properly 
reporting his equipment and that there should be no change in 
reporting it thereafter. They made the changes they wanted 
made. They accepted his return as correct for the floating 
equipment. They have accepted it, as I understand it, as cor¬ 
rect each year thereafter in accordance with the understanding 
that Mr. Butt had with the tax officials of the District of 
Columbia. 

The Board: In other words, this letter of July 23 simply 
shows that they made no changes from the valuation on the , 
floating equipment which this petitioner had previously re¬ 
ported, is that correct? 

337 Mr. Shelton: It shows that they considered the 
question and decided no change should be made and 
advised Mr. Butt in writing as to the changes they wanted 

made. 

\ 

Mr. Updegraff: If your Honor please, I submit no inference 
. such as that can be taken from that letter. 

The Board: I am not sure it can be. but I think it is ad¬ 
missible. Then it is a matter of argument as to what infer¬ 
ences can be drawn from it. 

Mr. Shelton: I ask that the photostatic copy of a letter of 
July 23. 1938, be marked as a petitioner’s exhibit with the ap- 
propriate number. 

Mr. Updegraff: I renew my objection, your Honor. 

The Board: I overrule the objection, and the letter will be 
admitted. 

(The letter referred to was marked Petitioner’s Exhibit No. 
16 and was received in evidence.) 

* # * # * # 

349 By Mr. Shelton: 

Q. Mr. Butt, have you from time to time consulted 
counsel as to the proper tax status of the floating equipment 
owned by the Smoot Sand & Gravel Corporation? ^ 


A. Yes. Back in the early thirties, 1931 or 1932, the Prince 
Georges County, Maryland, authorities assessed some of our 
floating equipment in Maryland. I consulted Mr. 

350 Prescott Gatley, who is now deceased. Inasmuch as 
Maryland was involved, we had a Maryland lawyer at 

that time, Mr. Marbury. 

****** 

Q. Mr. Butt, whom did you consult and when did you con¬ 
sult them approximately? 

. The Board: He just answered Mr. Gatley and Mr. Mar¬ 
bury. 

The Witness: That was approximately 1932. In 1938, 
along about that time, we also talked with Mr. Gatley as to 
our tax set-up. Mr. Gatley was our counsel. Then along 
about 1944, whenever this thing first came up—we have had 
so many conferences about it—1943 or 1944, I consulted with 
Mr. Milton Simpson, who was pinch hitting for Mr. Shelton, 
who was in the service. In other words, Mr. Shelton had 
been our tax counsel, and Mr. Milton Simpson took over for 
the interim period that Mr. Shelton was in the service. I had a 
number of conferences with Mr. Simpson here and 

351 also with some of his associates in New York. 

****** 

Q. What advice were you given as "to the legally proper 
status for taxation of the floating equipment involved in this 
proceeding? 

****** 

352 The Witness: I was told it was not taxable in the 
District of Columbia, and there was question of even 

filing or reporting anything for floating equipment. I told 
them we had already agreed to that, and I was going to carry 
out my agreement with the District officials. 

; 

* * * * * * 

Q. Mr. Butt, did there come a time during the period 
of World War II when the Smoot Sand & Gravel Cor- 
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poration was furnishing the majority of the material produced 
by it to or as directed by the War and Navy Departments? 


360 The Witness: In 1940, of course, while we were 
not actually in the war, we were preparing for the war 

effort. There was a lot of work going on up and down the 

Patuxent River. It was a question at Quantic, Indian Head, 

Cedar Point, and other places, as to whether or not we would 
be required to furnish sand or gravel. 

361 In 1941, General Somervell had his plans pretty well 
along for the Pentagon Building, and he called Mr. 

Smoot and myself intoseveral conferences. 


370 Q. Will you state briefly under what circumstances 
you carried on dredging operations at Dangerfield Is¬ 
land? A. Dangerfield Island is a piece of property we own 
in Virginia. We owned it at the beginning of the period in¬ 
volved here. During the period involved we disposed of it 
to the Government by condemnation proceedings. 

In front of the land was a deposit of sand and gravel, 


The Witness: We delivered during 1941, 1942, and 1943, a 
large percentage of our material to the Pentagon Building and 
the approaches thereto. 

* * # # # * 

/ ' - • 

362 Q. What happened to the company’s down-river 

business during the war period, Mr. Butt? A. We 
practically had to abandon most of it. We delivered a little 
bit occasionally to various points. 


Q. Under what circumstances did you dredge at Dan¬ 
gerfield Island? A. Under a special permit issued by the War 
Department to the Quartermaster Department. We worked 
as an agent of the Quartermaster Department. 




372 Q. Where was the sand and gravel deposit located 
that you dredged at Dangerfield Island? A. Part of it 
is in Virginia and part of ft is in the District of Columbia. 
Just where the line was, I do not know. 

Q. To the extent that you dredged in the District of Colum¬ 
bia there, is that the only instance that you dredged in the 
District of Columbia, dredged for sand and gravel during the 
period involved in this proceeding? A. Yes. 


CROSS EXAMINATION 


By Mr. Updegraff: 

Q. Mr. Butt, where in Delaware does the Smoot Sand and 
Gravel Corporation have its office? 

THE BOARD: That is not necessary. Mr. Shelton, do 
you not admit that they were subject to Delaware corpora¬ 
tion law? 

384 MR. SHELTON: I do not even know. 

THE BOARD: You do not think they do any busi¬ 
ness there, do you? I mean the business of selling sand and 
gravel? 

MR. SHELTON: They do not do it there to my knowl¬ 
edge. 

THE BOARD: They do nothing in that office except main-*' 
tain it as a stuatutory office and make an annual report there* 
is that not a fact? 

MR. SHELTON: I honestly do not know about these 
things. Mr. Butt can tell you all that. 

THE WITNESS: Yes, with' the further addition that we 
have for our meetings. We actually hold our meetings and 
conduct some meetings of that nature there. 

THE BOARD: However, your business of selling mer¬ 
chandisers not there? 

THE WITNESS: It is in the District, Maryland and Vir¬ 
ginia, principally. 



THE BOARD: It is any place but Delaware? 

THE WITNESS: No, we go up there sometimes to see 
customers like we go to New York, and close contracts at 
various places like that'. 

THE BOARD: That is, if they happen to be located there? 
THE WITNESS: That is right, yes, sir. 

By Mr. Updegraff: 

Q. The place where you conduct your present, or 

385 principal, business is in the District of Columbia, is it 
not? A. My own office, yes. As far as the men in the 

production part are concerned, .1 would say no. That is 
largely in Virginia. 

Q. Where, besides the District of Columbia, does the Smoot 
Sand and Gravel Corporation actually maintain any office? 
A. As an office, we do not maintain it. The superintendent, 
the chief engineer and some of the supervisory men have their 
homes in Virginia, they have telephones furnished by the com¬ 
pany there, and they conduct a large part of their business 
from their homes, because they seldom ever come into the 
office, or only for a few minutes of time. 

THE BOARD: That is production opposed to merchandis¬ 
ing, am I right? 

THE WITNESS: That is right. 

THE BOARD: That is not a part of the transportation? 
THE WITNESS: That is right, because on most of those 
,orders, those men have to be out where the work is going on. 
By Mr. Updegraff: 

Q. Mr. Butt, you stated that you consulted counsel with 
respect to the taxable status of floating equipment of your 
company? A. Yes, sir. 

Q. You were advised that it did not have a status in 

386 the District of Columbia? Is that right? A. Yes, sir. 

Q. Did they advise you where it had a taxable 
status? A. Yes. They said it was equipment that w^as en¬ 
rolled and registered at the home port, where certainly it was 
* taxable there. 
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Q. Where do you contend thediome port of all this floating 
equipment is? A. It is in Alexandria, Virginia, where it is 
registered. 

* * * * • * « 

387 Q. Mr. Butt, during the period of July 1, 1940 to 
June 30, 1946, was any of the floating equipment of the 

Smoot Sand and Gravel Corporation located permanently out¬ 
side the waters of the Potomac River? A. To the extent that 
certain of the steel scows that were attached to the stripping 
and the fuel barges for all intents and purposes—they may 
have been in here on an hour or two once or twice during that 
period of time. . | 

****** 

388 What is your question? You have covered such a 
long period there. 

THE BOARD: The reporter will read the question. (The 
last question was read by the reporter.) 

THE WITNESS: I do not think I am qualified to answer 
that as I was not the production man. 

By Mr. Updegraff: ' . 

Q. Who is qualified to answer that, if you know? A. Mr. 
Jordon. 

Q. Do you know whether any of the petitioners’ floating 
equipment was located in Delaware during that period? A. No. 

THE BOARD: What do you mean, that you do not know 
whether it was or not? 

THE WITNESS: I do know it was not in Delaware dur¬ 
ing that period. 

*****'* 

389 Q. Did the Smoot Sand and Gravel Corporation pay 
any of the taxes assessed against the personal property, that i$. 
the floating equipment of your company, for the years in¬ 
volved in this proceeding? A: Yes. 

Q. Where? A. In Virginia. 

Q. Did they pay any to Maryland? A. No, because the 

N i 
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Maryland people ruled that it was not taxable there. 

Q. Do you know the basis for that Maryland ruling? A. I 
do not remember that decision, but I was in on 

390 all the proceedings. The Prince George County author¬ 
ities assessed—we appeared before their board. They 

held it and wit was appealed to the Maryland Tax Appeal 
Board and they over-ruled them. I do not know just the legal 
phraseology, but it seems to me they considered several things, 
the home port and particularly that it was movable in and out 
v of various’ places. 

Q. They held, did they not, that the property was not tax¬ 
able in Maryland because it was temporarily there? A. No, 
it was because it was in and out. 

Q. What was your company’s contention that it was not 
taxable in Maryland? A. That it was floatable. It was 
movable. 

I know we showed in the testimony that day that it may 
be in one point in Prince George County and tomorrow in 
another. It might even be in Charles County, as is the case. 

In other words, it moves from country as well as from 
state to state, and the District to the various states. 

Q. And that is the same contention you had with respect 
to the District taxing the property? A. Well, that is a legal 
matter. 

Q. Did your company pay any personal property taxes to 
the State of Maryland involving the floating equipment on 
which the District has placed a tax? 

* * * • # # « 

391 Q. You may answer the question. A. Will you ask 
the question again? 

MR. UPDEGRAFF: The reporter will read the question. 
(The last question was read by the reporter.) 

THE WITNESS: We paid a franchise tax to Delaware, 
which is based on certain valuations, and one thing and 
another. 
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By Mr. Updegraff: 

Q. However, you did not pay any personal property tax? 
A. I do not know that they had one. I know they pay that 
tax. 

Q. In other words, the only tax you paid to the State of 
Delaware was the franchise tax? A. That is right. ' 

****** 

392 Q. You testified, Mr. Butt, that you consulted coun¬ 
sel with respect to tax of the floating equipment of your 

company in 1931 and 1932 and then in 1943 and 1944, during 
the absence of Mr. Shelton, you consulted with Mr. Simpson, 
and some of his associates in New York. Is that correct? 
A. Yes. 

Q. Mr. Simpson advised you, that in his opinion the prop¬ 
erty was not taxable in the District? A. Yes. 

Q. At the same time that you consulted Mr. Simpson, did 
you not also consult on the same matter Mr. Ringgold Hart' 
an attorney in the District of Columbia? A. Mr. Whiteford’s 
firm, Whiteford, Carmody and Wilson are our general counsels, 
and they usually know what is going on as far as legal matters 
are concerned. Tax matters tjiey know, are handled by others^, 
and ordinarily Mr. Shelton. 

During this time, Mr. Simpson asked that inasmuch as he 
was not too familiar with District of Columbia procedure^ 
would we feel like having our general counsel in. I talked to 
Mr. Whiteford and he assigned Mr. Hart to it. \ 

****** 

393 Q. During those years 1943 and 1944. and subse¬ 
quently up until the time taxes involved in this proceeding 
were assessed, did not Mr. Simpson and Mr. Ringgold Hart go 
with you to the Tax Assessors office and discuss the various 
assessments here involved? 

****** 

THE WITNESS: Yes. 


\ 





394 Q. When did Mr. Hart advise you as to whether your 
company was liable for the taxes here involved? A. Mr. 

Hart said frankly that he thought the District had some con¬ 
siderable basis for taxing. 

Q. By the way, who else attended those conferences besides 
you, Mr. Simpson and Mr. Hart? A. Do you mean represent¬ 
ing us? • 

Q. No, were the District officials there, for instance? A. Well, 
I know one time we met, I. do not know whether it was your 
office or someone else’s, with Mr. Martin and Mr. Lehman. 
Then again, I think we have had some meetings down stairs. 
We have had some meetings, so many meetings, I do not 
know. We had meetings with several people. ^ 

Q. Did I attend one of these meetings? A. I do not know, 
but Mr. Martin and Mr. Dent has been in them. 

Q. In reporting your floating equipment to the Virginia 
authorities for personal property taxation, did you list the 
various items of floating equipment? A. The Virginia taxing 
authorities had that when they first approached us. In other 
words, they sent the list in from the Registration records. 
****** 

395 Q. Your answer is that you did or did not list the 
floating equipment in your report to the Virginia authorities? 
A. They already had it, so it was not necessary to list it. 

THE BOARD: Did you answer no? 

THE WITNESS: My answer is no. 

THE BOARD: Because they had already haidTt? 

THE WITNESS: Yes. 

By Mr. Updegraff: 

Q. To what time are you referring that they had it? A. They 
had it in 1938. I believe it is in that letter, or 1940—what is 
it? Prior to that time it had been tested, too. There was 
always the question of increased valuation. 

****** 

Q. Was it your understanding, Mr. Butt, that your 
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Company was paying taxes on $15,000 valuation cover¬ 
ing all of your floating equipment, or only that part of that 
equipment which is listed in Petitioner’s Exhibit No. 23 which 
I hand you? A. I don’t know. All I know that after they 
listed this, they came to our plant, inspected and saw the other 
floating equipment, scows, et cetera. 

THE BOARD: Let me see Exhibit No. 23. 

By Mr. Updegraff: ? 

Q. Did you make any effort to find out? 

THE BOARD: Just a minute, Mr. Updegraff. What prop¬ 
erty is listed on here, just the tugs? 

THE WITNESS: Tugs, dredges, launches, I believe. 

THE BOARD: And the scows? 

THE WITNESS: No, no scows. 

MR. SHELTON: Is that everything but the scrows? 

THE WITNESS: Yes. 

THE BOARD: How are the dredges designated here? 

THE WITNESS: “Columbia”, “W A Smoot No. 5,” “W. A. 
Smoot, Jr.,” “Columbia No. 7,” “No. 6,” “No. 1.” 

THE BOARD: How about the others? 

397 THE WITNESS: The Columbia at that time was 
apparently a new boat, and apparently was in the 
process licensed. The others are tugs. 

MR. SHELTON: Or launches? 

THE WITNESS: Or launches. ' ; 


By Mr. Updegraff: 

Q. Did you make any effort to find out whether that assess¬ 
ment made by the Virginia authorities covered all of your 

floating equipment or only a part of it? A. No, sir. 

««*«** 

— t 

400 Q. Mr. Butt, in Board’s Exhibit A, there is listed 
watercraft, aircraft, auto trailers, et cetera, at $15,000. 
Can you tell me what is included in that $15,000 valuation? 
A. Our agreement with the District officials in 1938. 


Q. What agreement are you referring to? A. To the agree¬ 
ment arrived at as a result of the conferences with the District 
officials in 1938, 

« « • * « * 

401 Q. Do you recall specifically with whom you had 
this so called agreement in 1938? A. Mr. Allen and 

Mr. Russell. 

THE BOARD: Will you please describe these people I 
don’t know who they are. 

THE WITNESS: Mr. Allen, I think, was the Assessor at 
that time. Mr. Russell w*as the Deputy Assessor. It had 
their Board meet to discuss this matter with me. They dis¬ 
cussed not only the question of boats, but there was a ques¬ 
tion of all of our personal property items. We had 

402 quite a conference and as a result of that they wrote a 
letter and subsequently sent bills covering increases 

which they apparently considered was their decision. In other 
words, we went according to their decision on the things. We 
did not agree at that meeting that the $15,000 was the valua¬ 
tion of the watercraft, and that is what I have reported. It 
had been suggested that the assessment should be a whole lot 
higher. As a result of the conference, however, insofar, as the 
watercraft was concerned, they did not increase it. As to some 
of the other items on the personal property list, they made con¬ 
siderably increased assessment. 

By Mr. Updegraff: 

Q. That was Mr. Russell and Mr. Allen? A. And his 
Board. I would say there were four or five others, all grouped 
around there. 

* * * # ( * * 

405 Q. To your personal knowledge, there came a time 
when Mr. Allen, Mr. Russell and Mr. Willege no longer, 
were connected with the District of Columbia Assessor’s office; 
isn’t that right? A. Of course, I know Mr. Allen died. What 
happened to the other two gentlemen, I don’t know. They 
may still be here as far as I know. 


Q. There 1940 you knew they were no longer connected with 
the District, didn't you? A. I think Mr. Allen died prior to 
that time. 

Q. How about Mr. Russell? A. I flon’t know what has be¬ 
come of Mr. Russell. 

Q. But in 1941, you knew it, didn't you? A. I could not 
remember at what date I knew it. 

406 Q. When was the first tipie you met Mr. James 
Martin, the Assistant Assessor? A. I don’t remember 

exactly. I think Mr. Lehman,'probably in around 1944, was 
the first one. I think it was Mr. Lehman or Mr. Martin. In 
other words, I had dealings with them both, I am not too sure, 
but I think it is probably Mr. Lehman or probably I talked to 
them both^kt about that time, and then Mr. Martin said that 
Mr. Lehman would make a further investigation and we had a 
number of conferences with Mr. Lehman and telephone con¬ 
versations about when we could get together and see just what 
they were going to assess. 

Q. Didn't that happen some where around the month of 
September, 1943, in connection with the 1944 tax assessment? 
A. I would not know exactly. I should say it was 1943 or 
1944. . 

Q. Mr. Martin and Mr. Lehman are sitting here with us 
today, are they not? A. Yes." 

Q. Did you make any memorandum of your various confer¬ 
ences with Mr. Martin and Mr. Lehman about these tax mat¬ 
ters? A. I have some other remarks and comments of those 
meetings. 

Q. Did you at any time through talks and conferences with 
Mr. Martin and Mr. Lehman and your attorneys with them 
ever mention this memorandum you made, which is 

407 Petitioner's Exhibit No. 15, regarding the 1938 matter? 
\ A. I don't know, but if I had made the memorandum, 

I simply told them of the meetings. 

Q. You told them what? A. That this $15,000 was the re¬ 
sult of the conference in 1938. 



Q. And it was your contention that this $15,000 valuation 
was the only value you report as your result of this so-called 
agreement in 1938? A. I thought that despite the facts that 
counsel advised we were not subject to that tax, due to that 
fact we had agreed on it, yes, I felt that was my basis for mak¬ 
ing the returns as I had made them. 

Q. Is it true that both Mr. Lehman and Mr. Martin told you 
that they did not agree with such a basis for reporting? A. 
Yes, but they did not know just what the basis would be and 
kept promising to let us know, and from time to time I would 
telephone Mr. Lehman and we would all be busy at that time 
in the war effort, and I remember one time there were some 
audit work connected with the Red Cross, and he promised he 
would get around to it. 

Q. Regardless of what Mr. Martin and Mr. Lehman ad¬ 
vised you as to their understanding of the law, you continued 
to report in your yearly property, personal property tax 
408 returns boats, various, $15,000? A. Yes, sir. 

Q. During World War II, Mr. Butt, almost all of 
your deliveries were sand and gravel made to the Pentagon and 
the new War Department Building; is that your testimony? 
A. Not the entire period, no. When the building started they 
had a certain program. Then they had to change due to the 
fact that they could not get steel and they increased the 
amount of sand and gravel and made it a concrete structure, 
and for a period of 18 months, I would say better than 50 per¬ 
cent of our material went to the Pentagon and its approaches. 

THE BOARD: How did you get the stuff over there? 

THE WITNESS: It went by barges and these scows of 
which we have been speaking. 

THE BOARD: To where? 

THE WITNESS: Under one of the bridges across the 
Mount Vernon Boulevard, the basin back there in front of the 
Pentagon Building. That was dug out so we could make 
deliveries over there. 




409 By Mr. Updegraff: 


Q. Around about September 1943, Mr. Butt, you 
received, did you not, the 1944 tax bills from the District of 
Columbia; is that correct? A. 1944? Yes. That is we re¬ 
ceived a tax bill from the District of Columbia. 

Q. I hand you Petitioner’s Exhibit Nos. 30A and 30B and 
call your attention tp^the fact that the values shown thereon 
for the property assessed is $419,537. When you received that 
bill, what if anything, did you do? A. I contacted Mr. Leh¬ 
man. I talked with him about it and I may have also talked 
with Mr. Martin. I am not sure about that. As I say, I we 
had so many conferences about these things, but the result was 
that we were told not to pay these bills and that they would be 
straightened out later. In other words we wanted to know on 
what basis they assessed and one thing and another. They did 
not send in this list of assessments, such you have there. 

Q. Was your discussion with respect to the value of 
410 the floating equipment and other property? A. I don’t 
know any other property—yes. They raised the assess¬ 
ments on some of our other items and we came to an agree¬ 
ment on this with the District. 

Q. You came to an agreement? A. Yes. I don’t know 
whether we accepted their figures or just what it was. 

THE BOARD: Was that agreement oral or in writing? 

A. I think what they did was increase some of our other per¬ 
sonal property here in the District, and we just paid the bill. 
In other words, we did not contest it. 

THE BOARD: Are you referring to the letter now, which 
has been introduced in evidence? 

THE WITNESS: No, sir. 

THE BOARD: All right. * 

By Mr. Updegraff: 

Q. Mr. Butt, I invite your attention to Petitioner’s Exhibit 
No. 36, Tax Bills for the Fiscal Year 1944, rendered on Sep¬ 
tember 5, 1945. It shows the value of the property assessed 
as $323,422, or a reduction in valuation of $96,115. Did you 


make any objection to the reduction of that assessment over 
the one that had been made in 1943? A. Yes, as evidenced by 
a letter written to the District when I made the payment of 
the bill. I paid it under protest. 

411 Q. Can you identify the letter? A. Yes. 

THE BOARD: What is the exhibit number on it? 

THE WITNESS It is Petitioner’s Exhibit No. 31. 

By Mr. Updegraff: 

Q. I am afraid you misunderstood the question, Mr. Butt. 
Did you make any objection to the assessor or the Board of 
assistant assessors decreasing the original assessment made 
for the fiscal year 1944, from $419,537 to $323,422? 

THE BOARD: Mr. Updegraff, do you mean would the tax¬ 
payer object to the fact of the reduction, or object because the 
reduction was not big enough? 

MR. UPDEGRAFF: I want to show that they made no 
objection to the reduction in taxes but only to the increase. 
That is a well known fact. 

THE BOARD: I will take judicial notice of that fact. 

MR. UPDEGRAFF: In this case I do not want you to 
take judicial notice. I want to show it. I want to show— 

THE BOARD: They took what they could get. 

MR. UPDEGRAFF: They negotiated and we wanted to 
show that they negotiated for these adjustments. 

THE BOARD: I will let you show that, but I will assume 
that they did not object to some reduction, although they 
may have objected to the fact that-it was not big enough. 

By Mr. Updegraff: 

412 Q. As to the fiscal year 1941, referring to petitioner’s 
Exhibit No. 18, and as a result of your various confer¬ 
ences with Mr. Martin and Mr. Lehman and your attorneys, 
you got the benefit of a decrease on assessment for furniture 
and fixtures, did you not? A. Yes. 

Q. Referring to Petitioner’s Exhibit 19, you got the benefit 
of a similar reduction in value, did you not? A. As a result of 
the conferences? 


Q. Yes. A. No. I think that was automatically done by 
them in checking some records. 

Q. You did not object to those reductions? A. No, sir. 

Q. Now, just prior to September 5, 1945, when the assess¬ 
ment here involved was made, finally, did you say to Mr. 
Martin or Mr. Lehman, or both, that you were satisfied with 
the assessment proposed to be made, and you wanted to apply 
to the Special Assessment Board for relief of penalties? A. 
No, sir. 

Q. Do you deny that? A. I deny it. There was a consider¬ 
able discussion, if you want to go into that, but my under¬ 
standing of legal matters is that any idea of compromise of any 
situation has no effect when the case comes to trial. 
413 We all did have a lot of discussion back and forth. 

THE BOARD: Wait a minute. Regardless of the 
legal question of the binding effect on a compromise, Mr. 
Shelton will argue that. Did you, in fact, agree to the as¬ 
sessment? 

THE WITNESS: No, sir. 

By Mr. Updegraff: - 

Q. Did your attorney, Mr. Ringgold Hart, understand you 
had agreed to the assessment? A. I do not see how he could. 

Q. Did he ever advise you that he understood it that way? 
A. He has talked with me, and that was some misunderstand¬ 
ing between us. 

Q. Did he tell you what his understanding was as a result 
of these conferences? A. He said that he would recommend 
that we make a certain settlement with you. I never agreed to 
it, and never had any authority. 

In the first place I have no authority, myself, as all you 
gentlemen know, to bind Mr. Smoot, President and Chairman 
of the Board. 

If I feel in my own mind that a certain situation is proper 
and equitable, I make a recommendation, and in most in¬ 
stances Mr. Smoot has seen fit to permit me to make such 
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Monday, March 24, 1947. 


418 MR. SHELTON: There are three corrections in 
Mr. Butt’s testimony that I would like to make, which 

he discovered over the weekend. It will only take a few 
minutes. 

May I call Mr. Butt for that purpose? 

THE BOARD: Yes. 

THOMAS A. BUTT, recalled as a witness for the peti¬ 
tioner, resumed the stand and testified further as follows: 

By Mr. Shelton: 

Q. On page 245 [Tr. 385] of the transcript, the record shows 
that you testified that the men in the production part of the 
company conduct their business largely in Virginia. After you 
had testified to that, the Board asked you some questions. It 
is not entirely clear there just what your meaning was. 

Where the Board said, “That is not a part of the— 

419 transportation?” 

- The-witness answered, “That is right, because on 
most of those orders, those men have to be out where the work 
is going on.” 

I ask you, sir, did you intend to infer that the men involved 
in the transportation did not do their work largely in Virginia, 
or what did you intend to infer by that? A. I think that ques¬ 
tion was, was this a part of transportation. In other words, 
that they were not. but since it is in the record I can clarify it 
to the extent that Mr. Jordan, who is in charge of transporta¬ 
tion and production, and his assistants also go hand in hand, 
and one is entirely dependent on the other. 

Q. Those men do work largely in Virginia? A. That is 
right, yes. 

Q. On page 247 [Tr. 387] of the record, Mr. Updegraff 
asked whether any of the floating equipment of the petitioner 
was located outside the waters of the Potomac River during 
the period July 1, 1940, to June 30, 1946, 
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THE WITNESS: I was under the assumption when I an¬ 
swered it that he was speaking of the tugs and scows that 
are involved in this issue. However, to correct, it I 

420 would like to have the record show we definitely had a 
dredge down in the James River between Richmond and 

Norfolk for a period of 15 or 16 months during the period in¬ 
volved in this issue. When I answered that, I assumed he was 
referring only to the tugs and scows. 

By Mr. Shelton: 

Q. On page 270 [Tr. 410] of the record, you testified, in 
response to a question from the Board, that the D. C. Assessor 
increased the value of some of the petitioner’s personal prop¬ 
erty, other than the floating equipment, and that the company 
did hot contest it. I asked'you what did you mean by “we did 
not contest it?” A. When we received the increased bill for the 
1944 year, we had a number of discussions as to the items 
raised. We did not contest the valuation of the floating equip¬ 
ment. We contested the fact that we felt it was not taxable 
at all. Furthermore, that they had no right to go back and 
tax stuff on which the statute of limitations had already run. 

Q. Isn’t it true that you are contesting before this Board 
only the value on the floating equipment, and the statute of 
limitations as to all items on which the statute already has 
run? A. That is right. 

MR. SHELTON: Will you read the answer there, Please? 
(Question read.) 

421 THE WITNESS: Our whole argument was that 
none of the floating equipment was taxable here, and 

that they had no right to go back and tax for the years which 
we felt were already closed. 

THE BOARD: Was that contention expressed orally or in 


writing? 

THE WITNESS: Orally, 


****** 

MR. UPDEGRAFF: Mr. Butt, the dredge of which 
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you spoke was not taxed for any of the years involved, 
was it? 

THE WITNESS: No, sir. 

****** 

MARION W. CHINN was sworn and testified as follows: 

% 

DIRECT EXAMINATION ‘ 

By Mr. Updegraff: 

****** 

Q. Are you from the Surveyor’s office of the District 

423 of Columbia? A. I am. 

Q. Have you produced at my request a map show¬ 
ing the boundaries of the District of Columbia? A. I have. 

MR. UPDEGRAFF: I offer the map in evidence, your 
Honor. 

THE BOARD: For what purpose? 

MR. UPDEGRAFF: To show the boundaries of the Dis¬ 
trict of Columbia with relation to the Potomac River. 

\ • 

****** 

424 THE BOARD: That will be received as Respon¬ 
dents’ Exhibit A. 

****** 

425 JAMES L. MARTIN was sworn and testified as 
follows: 

****** 

DIRECT EXAMINATION 
By Mr. Updegraff: 

****** 

Q. You are one of the assistant assessors and the adminis¬ 
trative head of the Personal Property Tax Division of 

426 the Assessor’s office? A. I am. 
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Q. How long have you been in that position? A. 
Since November 1942. 

•*#**#* 

427 Q. Mr. Martin, about the year 1943, did you have a 
discussion with Mr. Butt who testified in this proceed¬ 
ing, Mr. Ringgold Hart, the attorney for the petitioner at 
that time, and Mr. Simpson, also an attorney for the peti¬ 
tioner? A. At that time I had a discussion with Mr. Butt and 
Mr. Ringgold Hart, only. 

Q. Will you state to the Board, please, what happened dur¬ 
ing your discussion with Mr. Butt and other representatives 
of the petitioner pertaining to the assessments covering the 
tax years from July 1, 1940, to June 30, 1946. 

****** 

429 THE WITNESS: As to the rendition of the per¬ 
sonal property tax bill for the fiscal year of i.944, Mr. 
Butt came to the personal property tax office for the purpose 
of discussing the assessment. I might say that the assessment 
•itself with respect to the floating equipment, was based upon 
an appraisal made for the Smoot Sand & Gravel Corporation 
in June 1940. At the time Mr. Butt came in, he requested the 
Board to in turn request the Collector of Taxes of the District 
of Columbia to suspend any distraint action, pending the out¬ 
come of a future conference relating to the taxable property 
and taxable values. A number of conferences were held, and 
at all of those conferences, with the exception of one, the cor¬ 
poration was represented by Mr. Butt and Mr. Ringgold Hart. 
During the course of the discussion, the return for the fiscal 
year 1945 was filed during the month of July 1944. The Board 
was requested to render a bill based upon the return as filed, 
subject to later revision that might result from the conferences 
’which have started in the latter part of 1943 relating to the 
1943 return, and also to the prior year’s return. Several con-; 
ferences were held on June 13, 1945, and a letter was written 
to the Smoot Sand and Gravel Corporation signed by me, in 
which it was stated: 





430 “The Board of Personal Property Appraisers is of the 
opinion that all of your equipment, with the exception 

of—” 

THE BOARD: That letter is in evidence, is it not? 

MR. UPDEGRAFF: No, it is not in evidence. 

THE BOARD: Are you offering it? ^ 

MR. UPDEGRAFF: I will offer it. 

MR. SHELTON: No objection. 

THE BOARD: Let it be marked. 

(The document referred to was marked as Respondent's 
Exhibit C and received in evidence.) 

# * * * # # 

THE WITNESS: The proposed actions referred to in the 
letter were not taken because the corporation proposed a 
further conference which was held on July 19, 1945. At that 
time, Mr. Butt presented a statement on the floating equip¬ 
ment. 

******. 

431 THE WITNESS: The conference was held on July 
19, 1945, and at that time Mr. Butt presented a state¬ 
ment showing in detail with respect to floating equipment all 
of the floating equipment of the corporation, the date of its 
purchase, and its original cost. At a later conference, which 
was held, at that conference the corporation was represented 
by Mr. Hart and Mr. Simpson and Mr. Butt. There was at 
least one conference after that, and the result of it was a defi¬ 
nite agreement between the Board— 

MR. SHELTON: I object. 

* • * * * * 

436 THE BOARD: Wait a minute. I am going to ex¬ 
clude it, but you can make a proffer of it if you want to. 
I am talking about the conference in 1945, which I exclude. 

MR. UPDEGRAFF: Very well. I note my exception to 
this ruling. That is all I have., 
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Wednesday, October 8, 1947. 

# * * * * * 

442 MR. SHELTON: May it please the Board, we are 
here this morning on the question of value in the case 

bearing Docket No. 911. 

* * • • * * 

JOHN M. DERRICK was recalled as a witness on behalf of 
the Petitioner and, having been previously duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Shelton: 

• # * * _ # * 

THE WITNESS: I am the office manager and in charge of 
the books under the direct supervision of Mr. Butt. 

BY MR. SHELTON: 

443 Q. Mr. Derrick, I hand you a schedule, consisting of 
one page, and ask you what that shows? A. That shows 

the date of acquisition and the cost to the Petitioner of the 
floating equipment involved in this proceeding. 

* * * * * # • 

THE BOARD: Let it be marked Petitioner’s Exhibit 42, 
and received in evidence.. 

/ 

****** 

446 Q. Mr. Derrick, I hand you another schedule, con¬ 
sisting of 6 pages, and ask you what that shows? A. 
These sheets list the same equipment as on the preceding one., 
They show the date built or acquired, and the book value as 
of July 1, 1940, ’41, ’42, ’43, ’44, and ’45. ' 

* * * * * * * 

% i 

THE BOARD: Let it be admitted as Petitioner’s Exhibit 
43. 
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452 CROSS EXAMINATION 

By Mr. Updegraff: 

Q. Mr. Derrick, referring to Petitioner’s Exhibit No. 43, 
the column on the right hand side, under the word “Amount”, 
is it not a fact that those figures are the depreciated or book 
value figures of each of the items and classes of items shown on 
your books on the various dates of July 1, from 1940 to 1945, 
inclusive? A. That is right. 

Q. Those figures do not represent the cost of acquir- 
543 .ing the equipment, do they? * * * A. They represent 
the-cost less the amount of depreciation taken. 

Q. Now, referring to the items Tug Herbert and Tug 

454 Eugenia, for each of the years listed, there is a zero in 
amount. 

# * 4 * * * * 

Q. There is also shown in Petitioner’s Exhibit 42, as to the 
same tugs, zero in amount of cost.' Is it your testimony, Mr. 
Derrick, that according to the books of The Smoot Sand & 
• Gravel Corporation, the Petitioner here, the Tugs Eugenia 
and Herbert were acquired by The Smoot Company at no 
cost? A. Yes, sir. 

Q. Do you know how that determination vras made? A. To 
my knowledge—this could be wrong, because I wasn’t with the 
company at the time it took place—but, to my knowledge and 
belief, when The Smoot Sand & Gravel Corporation of Dela¬ 
ware, Petitioner in this case, was organized, it took over the 
assets of The Smoot Sand & Grave Corporation of Virginia. 

At that time, these two boats, these two assets, the Tug 
Herbert and the Tug Eugenia, had been fully depreciated, and 
cost the Petitioner nothing. 

****** 

455 BY MR. UPDEGRAFF: 

Q. I hand you a penciled schedule with initials of 



“J. M. D., 7/17/45,? in the lower left-hand corner; and ask 
you if that is a< schedule of floating equipment of the Peti¬ 
tioner, prepared by you from their books? A. This schedule 
was prepared by me; but I wouldn’t say it was prepared from 
the books. ; 

Q. It was prepared by you? A. Yes, sir, I prepared it. Those 
are my initials. 


456 MR. UPDEGRAFF: I ask that that be marked 
Respondent’s Exhibit, whatever it is, for identification. 
THE BOARD: Let it be marked Respondent’s Exhibit D 
for identification. 


BY MR. UPDEGRAFF: 

Q. Mr. Derrick, referring to the items Tug Eugenia and 
Tug Herbert, shown on Respondent’s Exhibit D for indentifica- 
tion, are those two tugs the same as the two tugs referred to 
in Petitioner’s Exhibits 42 and 43? A. Yes, sir. 

Q. Directing your attention to the column titled “Cost,” 
opposite those two tugs, there is shown after the Tug Eugenia, 
$6,700, and after the Tug Herbert, $14,400. Do you know 
where those figures came from? A. Yes, sir. They came from 
an appraisal that was made by the American Appraisal Com¬ 
pany, at the Petitioner’s request, for use for income tax pur¬ 
poses. 

457 Q. * * * I hand you an appraisal report with the 
name of Smoot Sand & Gravel Corporation on it, con¬ 
taining pages from 1 to 51, inclusive, with a letter dated June 
14, 1940, to The Smoot Sand & Gravel Corporation, from the 
American Appraisal Company, and ask you if that is the ap¬ 
praisal to w’hich you refer? A. Yes, sir; that is it. 
****** 


Q. This came from your records, did it not. Mr. Derrick, 
that report? A. This report came from my records? 




MR. UPDEGRAFF: In order to save time, I will state I 
requested this report be made available to me, by Mr. 
458 Shelton, and it was so made available. I assume it 
came from those records. 

THE BOARD: Mr. Derrick is afraid you will think this 
appraisal was part of his books of account, which of course 
it was not. 

THE WITNESS: That is what had me confused. This 

i 

came from us. 

MR. UPDEGRAFF: If Your Honor please, the Petitioner 
has been good enough to furnish a photostatic copy of that 
report. I would like to have the photostatic copy marked for 
identification as Respondent’s Exhibit E. — 

THE BOARD:- It may be marked. 


THE BOARD: * * * So let the record show that 
Respondent’s Exhibits D and E are offered and received 


in evidence 


467 JAMES L. MARTIN was recalled as a witness on 
behalf of the Respondent, and, having been previously 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. UPDEGRAFF 


468 Q. Do you know Mr. Ross M. Lehman? A. I do. 

Q. Who is he? A. An assistant assessor and a mem¬ 
ber of the Board of Personal Tax Appraisers. 

Q. Do you know when he - was appointed as such? A. Yes. 
Q. When? A. On August 25, 1942. 

Q. Do you know what position he held, if any, with the 
District Government prior to that date? A. Yes. 

Q. What was it? A. An examiner in the Assessor’s office. 
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Q. And do you know whether he was an examiner in the 
Assessor’s office in the year 1938? • A. He was. 

Q. Where is Mr. Lehman today?' A. Mr. Lehman is on 
leave. In order to be more specific, Mr. Lehman was on leave 
through yesterday. 

THE BOARD: Let him finish his sentence. 

THE WITNESS: And I assume he is on leave today. I 
don’t approve his leave. 

***##* i 

469 Q. Mr. Lehman has been ill in the past several 
months very frequently, hasn’t he? A. He has been.; 

Q. Do you know whether the illness has been serious or 
minor? A. Extremely serious. 

Q. It has required his absence from duty periodically? A. 
Yes, for several weeks at a time. 

Q. You know that of your personal knpwledge? A. Yes, 
sir. 

Q. Mr. Martin, during or about the year 1945, did you have 
a conference with officials of The Smoot Sand & Gravel Cor¬ 
poration with respect to the assessments involved in this pro¬ 
ceeding? A. I had a number of conferences with the officials 
of the corporation. • ~ 

Q. About these assessments? A. Yes. 

Q. During those conferences, was any information requested 
of the Petitioner with respect to the book values of its float¬ 
ing equipment, consisting of scows, tug boats, and so 

470 forth? A. Yes. 

Q. I hand you Respondent’s Exhibit D, and ask you 
if the penciled figures thereon were submitted to your office 
in response to that request? A. Yes, sir. 

Q. Who submitted them to you? A. Mr. Butt. 

Q. Now, after you received that, did you have further con¬ 
ferences with representatives of the Petitioner? A. Yes. 

Q. Who were they, if you remember? A. I don’t remem- 
ber who was in at particular conferences; but Mr. Butt was 
in, Mr. Derrick was in, Mr. Ringgold Hart was in, Mr. Simpson 
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was in. I don't mean all at the same time in every confer¬ 
ence, but all of those gentlemen named were in at one time 
or another. 

Q. During those occasions you discussed the various valua¬ 
tions placed upon the specific property covered in the assess¬ 
ments involved in this proceeding, did you? A. I did. 

Q. Now, Mr. Martin, did Mr. Butt or Mr. Simpson or Mr. 
Ringgold Hart make any objection, upon conclusion of those 
various conferences, as to the valuation placed upon the prop¬ 
erty involved in the assessments in this proceeding? A. You 
mentioned Mr. Simpson. He didn’t come into the 
471 case, as I recall, until after the assessments were made. 

Prior to the making of the assessments, Mr. Bull and 
Mr. Hart did agree to the valuations, to the assessments. 

• * * * « * 

473 Q. Now, Mr. Martin, I am referring to the testimony 
of Mr. Butt, Mr. Thomas A. Butt, who testified in' this 
proceeding on March 24, 1947. 

Question beginning on page 279 of the transcript, by Mr. 
Shelton: 

“On page 270 of the record, you testified, in response to a 
question from the Board, that the D. C. Assessor increased 
the value of some of the petitioner’s personal property, other 
than the floating equipment, and that the company did not 
contest it. I asked you what did you mean by ‘we did not 
contest it’?” Answer by Mr. Butt: 

“When we received the increased bill for the 1944 year, 
we had a number of discussions as to the items raised. We 
did not contest the valuation of the floating equipment. We 
contested the fact that we felt it was not taxable at all. 
Furthermore, that they had no right to go back and tax stuff 
on which the statute of limitations had already run.” 

Question by Mr. Shelton: 

• “Isn’t it true that you are contesting before this Board only 
the value on the floating equipment, and the statute of limita¬ 
tions as to all items on which the statute already has run?” 


Answer by Mr. Butt: “That is right.” 

474 Question by Mr. Shelton. 

THE BOARD: What page are you reading from? 

MR. UPDEGRAFF: Page 279, sir. * \ 

Question by Mr. Shelton: 

“Will you read the answer there, please? 

(Question read.) 

“THE WITNESS: Our whole argument was that none of 
the floating equipment was taxable here ...” s 

* * # # # * 

MR. UPDEGRAFF: (reading) “Our whole argument was 
that none of the floating equipment was taxable here, and that 
they had no right to go back and tax for the years which we 
felt were already closed.” 

Now, Mr. Martin, what was your understanding with re¬ 
spect to whether the only question was the taxable situs of the 
floating equipment, or whether there was a question as to the 
value of such equipment? A. As of what time, sir? i 

Q. At the time that you had the conferences with Mr, 
Simpson, Mr. Hart, and Mr. Butt, before the assessments in¬ 
volved in this proceeding were made. 

MR. SHELTON: Before that is answered, do I have 

475 my exception to this question, Your Honor? I ob¬ 
jected before. So much has gone in between. 

THE BOARD: Are you objecting to this question? 

MR. SHELTON: I object to him interpreting what was in 
Mr. Butt’s mind, if it can be used as an admission. Mr. Butt 
came in, said the whole argument was, “We didn’t think we 
were taxable at all. We weren’t worrying at that time,” in 
substance, “about value. We didn’t think they could tax it.” 

So, interpretation on that, it seems to me, very far-fetched 
to go on this record. 

THE BOARD: It won’t get any more weight before me 
than it is entitled to. 

THE WITNESS: The conferences'really covered two 



phases. Generally speaking, the first phase covered the ques¬ 
tion of-taxable— 

THE BOARD: Pardon me. I will say again, Mr. Shelton, 
I am not holding that anything that may have been done at 
that conference, in the way of not discussing valuation— I do 
not think that bars a raising of the question now. 

THE WITNESS: The first phase covered the question of 
taxable floating equipment, as such, and without regard to 
value; and a conclusion was finally reached between the cor¬ 
poration officials and the Board, as to the property to be given 
a taxable situs in the District of Columbia for personal tax 
purposes. n 

****** 

477 BY MR. UPDEGRAFF: 

Q. You may continue, Mr. Martin. A. The second phase 
had to do with the bases for the purpose of computing or 
determining taxable values. The corporation at that time 
brought in Respondent’s Exhibit D. There were many discus¬ 
sions with regard to original cost, or the appraisal value of the' 
American Appraisal Company; and the net result of those con¬ 
ferences was the preparation of a schedule by the Board of 
Personal Tax Appraisers, showing the bases of assessments 
for the fiscal years here involved. 

Very definitely, the values, as contained in that schedule, 
were accepted by the officials representing the corporation. 
However, that schedule, as such, did not form the entire basis 
for the final assessments made, because before the final as¬ 
sessments were made, Mr. Butt came in and saw the Board 
again; and it was in connection with that conference that the 
Board eliminated the 21 scows referred to in this proceeding; 
whereupon— 

THE BOARD: Which 21 scows? 

THE WITNESS: Beg pardon? 

THE BOARD: The ones that were sunk? 

478 THE WITNESS: Yes, sir. Whereupon, that ori¬ 
ginal schedule was adjusted for the purpose of elimi- 




51 


nating the 21 scows referred to. That revised schedule then 
became the basis for the final assessments, in accordance with 
the understanding between the Board and the officials of the 
corporation. 

****** 

BY MR. UPDEGRAFF: ' ! 

Q. Mr. Martin, at the conclusion of the various con- 

479 ferences about which you have testified, did Mr. Butt 
or any of the attorneys for the Petitioner make any 

proposal to you, or any of the members of your Board, to your 
knowledge, as to payment of the tax, the basic tax, and waiver 
Of penalties? A. Yes, sir. 

Q. What did they ask you to do? 

THE BOARD: Now, if you had objected to that, I would 
have sustained you. 

MR. SHELTON: I object to the question, Your Honor. 
THE BOARD: That looks to me as an offer of compro¬ 
mise, and inadmissible. 

* * * * * * 

» 

MR. UPDEGRAFF: If Your Honor please, we have been 
having considerable difficulty in trying to give to Your Honor 
the facts in this case as they are, as we are trying to do. 

Mr. Shelton knows very well what the facts are, or should* 
if he doesn’t; and so does Mr. Butt, who is here today. 

THE BOARD: Everybody seems to know all about this 
case but me. 

MR. UPDEGRAFF: It appears that Your Honor doesn’t 
' know a lot that may be material; and we are trying to 

480 get it in. Now, if we are going to be precluded from 
getting in this whole story as to what went on before 

the assessments were made, then we have nothing further to 
offer. 

THE BOARD: I understand that this offer is that the 
Petitioner said to the District, “If you will waive the penalties, 
we will submit to this valuation”; and I consider that inad¬ 
missible. 
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MR. UPDEGRAFF: * May I make a proffer of proof? 


THE BOARD: You can make any proffer you please. 
Whether I will admit it is another question. Make your 
proffer. 

MR. UPDEGRAFF: Very well, sir. We propose to show 
by this witness that, as a result of the various conferences 
about which he has testified, with respect to the assessments 
involved in this proceeding, the Petitioner was satisfied with 
the values determined as a result of the conferences; that 
there was no question then as to whether the Assessor’s 
481 value was too high or too low; that as a result of those 
conferences, the Assessor went back for prior years and 
reduced even the values reported in the Petitioner’s returns 
for some of the years involved in this proceeding; and that 
from the over-all conferences, there was a definite result in 
favor of the taxpayer in some years, and resulting in an in¬ 
crease to the taxpayer in other years. 

We propose to further show that thereupon, after the values 
were agreed upon, the Petitioner, through its attorneys, offered 
to pay the basic tax and request that the penalties involved, 
which amounted to several thousand dollars in this case, be 
w’aived; that the case had been concluded satisfactorily in so 
far as the Petitioners were concerned. 

We propose to show further that that was not done; that, 
instead, the Petitioner did not apply for waiver of penalties; 
and filed this proceeding. We propose to further show that 
the Board of Personal Tax Appraisers had stated to the Peti¬ 
tioner that under the circumstances in the case, they would 
recommend that the penalties be waived. 


• * * * * * 

482 THE BOARD: Do you contend, or do you offer to- 
prove that if binding agreement was made between the 
Petitioner and the tax authorities— 

MR. UPDEGRAFF: I contend— 



THE BOARD: Or that there was simply informal under¬ 
standing and agreement as the negotiations progressed? 

MR. UPDEGrAfF: I contend this: There was an 
understanding as to the values. There were several hearings 
on the question of value and taxable site. There was an under¬ 
standing between the parties, after hearings, and considera¬ 
tion of all the factors involved, prior to the making of the 
assessments here involved. Now, we don’t claim that that 
operates as an estoppel. If we'had, we would have filed an 
answer. 

I am talking now with respect to the question of valuation * 
and saying, that that question, according to the testimony of 
the Petitioner’s* own witness in the prior hearing, has never 
been involved in this proceeding. 

THE BOARD: I exclude it. 

MR. IJPDEGRAFF: Note exception. I have nothing 
further, Your Honor. 

*###** 

483 BY MR. SHELTON: 

Q. Mr. Martin, will you describe what is your pro¬ 
cedure in determining values in connection with assessing per¬ 
sonal property in the District of Columbia? 

MR. UPDEGRAFF: I object, Your Honor, if this is cross 
examination. If he wants to make Mr. Martin his witness, I 
withdraw my objection. 

MR. SHELTON: Your Honor, the witness has testified as 
to making the assessment in this case. They made an ad¬ 
ministrative determination here, and I think I am well en¬ 
titled to say what weight should be given to that determina¬ 
tion as to value. 

THE BOARD: I overrule the objection,'but the question 
is objectionable on another ground. You asked him, what is 
the procedure. I want to know what was the procedure, if at 
all. 

MR. SHELTON: Very well, I amend that question in ac¬ 
cordance to Your Honor’s suggestion, as to what was the pro- 




cedure during the years involved in this proceeding, including 
changes in the procedure. 

THE WITNESS: You want to know first what the pro¬ 
cedure was on these assessments? 

By MR. SHELTON: 

Q. No, sir; I want to know what is your usual procedure for 
determining value for personal property tax assessment in the 
District of Columbia. 

484 MR. UPDEGRAFF: If Your Honor please, I must ob¬ 
ject again, because I asked no questions on direct exam¬ 
ination as to what his general or usual procedure was in deter¬ 
mining values. I confined it to this case. Now, I must submit 
respectfully to Your Honor that this is way beyond the scope 
of direct examination, and it is not proper cross examination. 
I object to it. 

THE BOARD: What do you propose? 

MR. SHELTON: I want to show that the determination 
of value, or of situs here—value for this proceeding—does not 
carry any presumption of correctness on the basis of the way 
it is made. The only way to show ; that is the administrative 
procedure the Bureau of Internal Revenue has put down for 
you in regulations. I can’t get it here. The only thing I can 
do is ask Mr. Martin about it. 

THE BOARD: What do you expect Mr. Martin to testify 
to? What evidence are you proffering, rather than what are 
you trying to prove? 

MR. SHELTON: To a certain extent, I am somewhat in 
the dark. Prentiss Hall can’t find out. Editors have written 
several letters to me; and they said they couldn’t find out how 
the District of Columbia did this. Mr. Martin told me yester¬ 
day he started out with cost— 

THE BOARD: Don’t testify, Mr. Shelton. 

MR. SHELTON: You want to know what I want to 

485 prove, Your Honor. 

THE BOARD: Yes. 

MR. SHELTON: Now, I want to prove, among other 


things, that the District of Columbia usually starts out with 
cost to the taxpayer; and depreciates that each year; and what 
is the rate of the depreciation that the District of Columbia 
allows to all taxpayers. Of course, administrative rules should 
work uniformly toward all taxpayers. 

THE BOARD: Administrative rules don’t require that 
each taxpayer be allowed the same rate of depreciation'. 

MR. SHELTON: I would like to know what the rules are* 
I don’t know. Maybe they have got categories, in which these 
things fall. I really don’t know the answers to this; and I 
wanted Mr. Martin to tell us. i 

THE BOARD: Do you want to say anything? 

MR. UPDEGRAFF: I still think, Your Honor, that the 
question is beyond the scope of cross examination; and it is 
objectionable on that ground; and we do object. 

THE BOARD: I overrule the objection. 

THE WITNESS: In connection with property, depreciable 
property, where the original cost and date of purchase are 
known, the method is to take the original cost and depreciate 
that over a certain period of time, with a minimum assess¬ 
ment or valuation for assessment purposes of 25 percent of 
original cost. 

486 In other cases, where original cost was not known,; 

the Board has used as a base for a similar computation,; 
appraised values submitted to the District Government, in 
connection with income tax returns. 

In other cases, where neither original cost nor appraisal 
figures are available, it is necessary then for the Board to ap¬ 
praise, or, if the taxpayer desires, for him to have a recognized 
appraisal company appraise the property, and submit that ap¬ 
praisal to the Board. 

BY MR. SHELTON: 

Q. By “original cost,” Mr. Martin, do you mean the cost 
to the taxpayer? A. I mean the original cost to the original 
purchaser of the property. 

Q. You mean to the person who is paying tax on it, what 
it cost that taxpayer? 



THE BOARD: The answer is perfectly clear. He said to 
the original purchaser. 

MR. SHELTON: I just wanted to make certain that I 
understood that, Your Honor. 

THE BOARD: It is perfectly clear. 

BY MR. SHELTON: 

Q. When you make appraisals as to value, Mr. Martin, what 
type of value do you determine? A. We determine the 
487 cash or market value of the property. In other words, 
having in mind the condition of the property as of the 
date of the appraisal. 

Q. You don’t tax people on the basis of what it would cost 
them, at any given time, in view of labor and material as of 

today, to reproduce a wasted asset, do you, sir? A. No, sir. 

* * * * * * 


491 REDIRECT EXAMINATION 

BY MR. UPDEGRAFF: 

Q. Mr. Martin, during the conferences which you and 

492 the other members of the Board of Personal Tax Ap¬ 
praisers had with the Petitioner and Petitioner’s attor¬ 
neys, prior to the assessment involved in this proceeding, did 
the Petitioner, through any one of its representatives, ask the 
Board of Personal Tax Appraisers, or you, individually, as a 
member of that Board, to appraise the floating equipment in¬ 
volved? A. No, sir, they did not. 

Q. In following your general procedure with respect to per¬ 
sonal property tax assessments, you ordinarily use all of the 
information that you can possibly obtain bearing upon the 
question of value, do you not? A. We do. 

Q. In this case, you had an appraisal made by the American 
Appraisal Company, in the year 1940, did you not? A. Yes. 

Q. You had also information submitted to your office by 
the Petitioner, which is contained in Respondent’s Exhibit D, 
did you not? A. Yes. 



Q. You also had oral information submitted by Mr. Butt 
and other representatives of the Petitioner, did you not? 
A. Yes. 

Q. Now, in, making the assessments involved in this case, 
Mr. Martin, did you include any property in those assessments 
which, from the information given to you by the Peti- 

493 tioner’s representatives, or available to you from any 
other source, had been outside of the District of Colum¬ 
bia all the time during the tax years? A. We did not include 
any such property. 

MR. UPDEGRAFF: That is all. 

THE BOARD: Mr. Martin, can you tell me what value 
was placed on the Petitioner’s floating equipment that is in¬ 
volved in this proceeding for the fiscal year ’44? 

THE WITNESS: For the fiscal year 1944, the value of the 
floating equipment was $227,421. 

THE BOARD: Was that preliminary or final? 

THE WITNESS: That was the final. 

THE BOARD: All right. Anything else, Mr. Shelton? 
MR. UPDEGRAFF: Your Honor, right there, so it will be 
in continuity, I would like to ask one more question which I 
think is material. 

BY MR. UPDEGRAFF: 

Q. Mr. Martin, what was the value of the floating equip¬ 
ment made by the Board of Personal Tax Appraisers for the 
fiscal year 1944 in the original assessment against the Peti¬ 
tioner for that year? A. That assessment was based upon an 
amount of $342,101. 

Q. A difference of what? A. $114,680. 

Q. And in making the reassessment, you gave the 

494 Petitioner the advantage of that deduction? A. We 
did. 

****** 

496 THE BOARD: I would like to get this thing cleared 
up. There has been offered in evidence a copy of the 
appraisement as Exhibit E. Is that offered as substantive 
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evidence of value or simply as showing from what source the 
witness Derrick got the information that he put on Exhibit 
44? The Witness Derrick was asked some questions as to 
where he got information on a certain exhibit. What exhibit 
was that, D? 

MR. UPDEGRAFF: Exhibit D, I believe, Your Honor. 

THE BOARD: Now, will you answer my question? Do 
you want to have it read? 

MR. UPDEGRAFF: Respondent’s Exhibit E is of- 
497 fered not only to show where Mr. Derrick obtained the 
information with respect to Respondent’s Exhibit D; 
but also to show that the Assessor had the appropriate infor¬ 
mation contained in that appraisal with respect to floating 
equipment prior to the making of the assessments. 

THE BOARD: I want to know, is it offered, in addition 
to all of that, as substantive evidence of value? 

MR. UPDEGRAFF: Yes, Your Honor. 

THE BOARD: What do you say about that? 

MR. SHELTON: So long as the whole document is in evi¬ 
dence, I have no objection whatsoever to it. It is in evidence 
for all purposes. Your Honor. 

THE BOARD: I understand the whole document is in evi¬ 
dence. 

MR. SHELTON: For allVpurposes; it is entirely satis¬ 
factory to me. 

THE BOARD: All right. I just wanted to get that per¬ 
fectly clear. 
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Tuesday, December 9, 1947 


500 THE BOARD: This is a hearing on the Petitioner’s 
motion to vacate the decision and to grant a further 
hearing, filed on December 5. 

MR. SHELTON: Your Honor, I think it is quite obvious 
what we are trying to accomplish here, and the respondent has 
indicated no objection to the granting of the motion. 



THE BOARD: I am very much disposed to grant the mo¬ 
tion as to the steel scows, because I think it quite clearly ap¬ 
pears from the testimony that the four scows engaged in 
stripping were taxed. But, I am not so sure about the fuel 
scows. 

That is the reason I set the motion down for hearing. 

MR. SHELTON: They were taxed. 

THE BOARD: Where does that show up in the record? 

MR. SHELTON: That will be agreed that they were taxed, 
and the amount at which they were taxed in the event the 
motion is granted. 

MR. UPDEGRAFF: I do not quite agree with that 100 
percent. The situation, as I understand it, is this: As to the 
four fuel scows, I do not believe there is anything in the record 
to show that they were taxed. ! 

As a result of conferences, held subsequent to the decision 
of this Board, between counsel for the Petitioner a,nd one of 
the representatives of Petitioner, and myself and Mr. 
501 Martin on the other hand, I think we agree as to the 
fuel scows, three of them were taxed and one was not 

taxed. 

THE BOARD: Where does that show up in the record? 

MR. UPDEGRAFF: That does not show in the record, as 
far as I know. 

MR. SHELTON: It shows in this way: * Mr. Martin testi¬ 
fied as to where the 21 scows were excluded. It shows what 
groups they came under, groups by years. We show in the 
evidence that the fuel scows were not in any of the groups from 
* which the 21 scows were eliminated. 

THE BOARD: On page 326 of the transcript, Mr. Martin 
said that 21 scows were excluded and I asked him this ques¬ 
tion: “What scows were those, the scows that were sunk?” 
And he said, “Yes.” 

MR. SHELTON: That is exactly right. 

THE BOARD: So you might infer from that that no other 
scows were excluded. : 
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MR. SHELTON: The record shows that only 21 were ex¬ 
cluded. 

THE BOARD: What I am trying to avoid is quite a num¬ 
ber of hearings. I have put no restriction on either side. I 
do not want to reopen it and try the whole case over again. 

MR. SHELTON: I am not asking that. 

If this motion is granted, it is my understanding that im¬ 
mediately we will file a stipulation—we are doing that this 
afternoon or tomorrow—and that will be the end of the 

502 hearing. 

THE BOARD: We start off with Mr. Updegraff 
saying that they taxed three of them. 

MR. UPDEGRAFF: They taxed three and did not tax the 
fourth. 

THE BOARD: Can’t you stipulate about that? 

MR. UPDEGRAFF: Yes, sir, we are willing to stipulate 
about that. 

THE BOARD: Are you willing to stipulate that they taxed 
three and not four? 

MR. SHELTON: The other one was carried at zero value. 

I will not argue about that. We will stipulate the exact figures 
at which these four steel stripping scows were valued for as¬ 
sessment and assessed, the exact figures at which the fuel 
scows, and there were only three of them that were valued for 
assessment and assessed during each of the years. These are 
figures that have been agreed upon between Mr. Martin and 
Mr. Derrick. 

MR. UPDEGRAFF: With the exception as to the year, 

1946, during which the Board had no jurisdiction. 

THE BOARD: Well, facts are facts regardless of jurisdic- \ 
tion. Mr. Updegraff, you are satisfied if I grant the motion? 

MR. UPDEGRAFF: The District is satisfied because we 
do not want to seek to get any taxes from the Petitioner 

503 which we are not entitled to under your Honor’s ruling, 
and for the further reason that we do not want this im¬ 
portant case going off on some collateral point. 





THE BOARD: I would be disposed to grant the motion ; 
as to the steel scows even if you opposed it, because I am con¬ 
vinced they were taxed. I am rather doubtful about the fuel 
scows. 

MR. SHELTON: I had started preparing a motion here 
which made very clear to me—while it is very tedious to work j. 
it out from the record—that the fuel scows were taxed, for 
the simple reason that our Exhibit 43 shows the group under 
which they came. Mr. Martin’s testimony shows that no 
scows at all of any sort were excluded from the group in which 
the fuel scows are included. 

THE BOARD: Can you persuade Mr. Martin and Mr. 
Updegraff of that? ^ 

MR. SHELTON: They agreed to that. " 

THE BOARD: Mr. Updegraff says he does not. 

MR. UPDEGRAFF: We are not in agreement as to stipu¬ 
lating the values with respect to the four stripping scows. 

THE BOARD: It is a question of doing more than stipu¬ 
lating the value. I want you to stipulate that they were taxed. 

' MR. UPDEGRAFF: I had not finished. 

And that three of the four fuel scows were taxed and 
504 that the fourth one was not. 

THE BOARD: Mr. Shelton, is that your under¬ 
standing? 

MR. SHELTON: Yes, sir. 

THE BOARD: I thought you contended that four were 
taxed? 

MR. SHELTON: It was carried at zero value. 

THE BOARD: All right, I will grant the motion. 

Is there any necessity for testimony or can it be settled now 
in the Assessor’s office? 

. MR. SHELTON: It can be settled right this minute. 

THE BOARD: I do not want it settled this minute. 

MR. SHELTON : We can prepare a stipulation and file it 
today or tomorrow. Is that satisfactory, Mr. Updegraff? 

MR. UPDEGRAFF: I think so. 



THE BOARD: All right, the motion will be granted. I 
will vacate the decision and order the case disposed of under 
rule 33, and I will change the Findings of Fact—now, wait a 
minute. The Findings of Fact says, as to the steel scows, that 
there is no evidehce of value. Well, that is still the state of 
the record. I cannot change that at this time. 

MR. SHELTON: Not until the stipulation is filed.' 
THE BOARD: For the moment, I will do nothing but 
vacate the decision and order the case adjusted under rule 33. 
After your stipulation comes in, some modification of the 
findings and conclusion will have to be made. It will 
505 be done then in accordance with your stipulation, what¬ 
ever it jnay be. 

Is that all? * 

MR. UPDEGRAFF: Yes, sir. 

MR. SHELTON: Yes, sir. 

520 PET. EX. No. 23 

V 

February 10, 1940 

Smoot Sand & Gravel Company 
3020 K Street, N. W. 

Washington, D. C. 

Gentlemen: 

I find from the Internal Revenue Department that you own 

the following boats over five tons or more registered in Alex- 

* 

andria. 

Columbia—License No. 231,000 

Columbia No. 1 License No. 171,418 Not in use 
Columbia No. 6 License No. 171,419 Not in use 
Columbia No. 7 License No. 171,420 
Donald M. McNeale License No. 224,711 
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T. G. Herbert License No. 212,519 

Helen Rose License No. 213,007 

• Tindeco License No. 211,826 

Walter F. Meade License No. 200,028 

Virginia License No. 235,904 

W. A. Smoot Jr. License No. 171,421 

W. A. Smoot No. 4 License No. 171,422 
W. A. Smoot No. 5 License No. 171,425 
Eugenia License No. 221,168 


Kindly advise me if you owned all of these boats and had 
them for the years of 1937-38-39 and January 1, 1940, if not 
the years you purchased the same. 

Kindly also advise me whether these boats have been listed 
for taxation for the years owned by you. ' 

Most important of all, kindly give me the value of each boat. 
Your prompt attention to these matters will be greatly ap¬ 
preciated. 

Yours very truly, 

v 

George B. Robey, 

Examiner of Records, Sixteenth 
Judiciary Circuit 

GBR/ep 

P.S. Please sign and return the enclosed form to me. 

521 PET. EX. No. 24 


February 12, 1940. 

Mr. George B. Robey, 

Fairfax, Virginia. 

Dear Sir: 

We are in receipt of your letter of February 10, 1940. The 
equipment to which you refer is the property of The Smoot 
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Sand & Gravel Corporation of Delaware. This equipment 
operates in the District of Columbia and various states, and in 
various counties of those states, frequently moving from one to 
another. On several occasions local taxing authorities in these 
various jurisdictions have claimed the right to tax it. Finally a 
claim by Prince George’s County, Maryland, in which juris¬ 
diction some of it frequently'operates, came up for trial at 
Baltimore, and it was decided that it is movable marine equip¬ 
ment not taxable in Prince George’s County. 

Please note that the owner, The Smoot Sand & Gravel Cor¬ 
poration, is incorporated under the laws of the state of Dela¬ 
ware. 

Very truly yours, 

THE SMOOT SAND & GRAVEL CORP. 


By 


LES-eas. 

* 
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Mr. L. E. Smoot 
Smoot Sand & Gravel Company 
3020 K Street, N. W. 
Washington, D. C. 

Dear Sir: 


Vice-President. 


PET. EX. No. 25 
February 13, 1940 


I am in receipt of your letter of the twelfth instant in reply 
to my letter of February 10th. ^ 

The situs of the boats over five tons capacity listed in my 
letter of February 10, 1940 is in my opinion the place where 
they are licensed and that is* Alexandria, Virginia and quite 
naturally held at Prince George’s County that the equipment 
is not taxable in Prince George’s County. 

The law places the duty upon me to assess this property 




and if you do not furnish me the information, I will be com¬ 
pelled to make assessment upon the best information obtain¬ 
able. Your company has previously paid taxes to the state of 
Virginia on some of the equipment and I can see no question as 
to the payment of the taxes at this time. 

Kindly therefore furnish me the information requested in 
my letter of February 10th as to each of the boats and sign the 
form that I sent you and return it to me, giving the values and 
what years the boats were owned by your company. 

Your prompt attention to this matter will be greatly ap¬ 
preciated. 

Yours very truly, 

* i 

George B. Robey 

GBR/ep 

553 PET. EX. No. 42 

D. C. PERSONAL PROPERTY TAX 
THE SMOOT SAND & GRAVEL CORPORATION (of Del.) 



Date of 


Item 

Acquisition 

Cost 

Tug Mead 

1931 / - 

S3,020.92 

Tug Columbia 

1931 

15,922.79 

Tug Eugenia 

1927 

.00 

Tug Herbert 

1927 

.00 

Tug McNeale 

1927 

24,505.44 

Tug Virginia 

1937 

37,342.30 

Launch Helen Rose 

1931 

1,279.69 

Launch Tindeco 

1931 

755.25 

Scows (Wood) 

1927-29 

74,926.55 

• Scows (Wood) 

1930-31 

25,508.85 

Scows (Wood) 

1931 

72,259.80 

Scows (Steel) 

1936 

29,196.25 

Scows (Steel) 

1939 

86,926.40 


JMDc 

10/3/47 
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/ 


PET. EX. No. 43 

BOOK VALUE OF TUGS AND SCOWS AS OF 
- JULY 1, 1940 


Floating 


Date built 

- 

Equipment 


or acquired 

Amount 

Tug Mead 

(Wood) 

1903 

1,69936 

Tug Herbert 

n 

1914 

.00 

Tug Eugenia 

yy 

1921 

.00 

Tug McNeale 

yy 

1925 

6,15331 

Tug Columbia 

yy 

1931 

8,95637 

Tug Virginia 

yy 

1937 

26386.46 

Launch Tindeco 

yy 

1910 

42434 

Launch Helen Rose 

yy 

1914 ' • 

71933 

Scows Wood 


1922-29 

13,069.94 

Scows ” 


1930 

9355.77 

Scows ” 


1931 

3,736.92 

Scows ” 


1931 

* 40,646.14 

Scows Steel 


1936 

23,61539 

Scows ” 

% 

1939 

8033334 


* Includes coal and oil fuel scows having book value of $2,49138. 


** Includes scows used for stripping. 9/26/47 

555 BOOK VALUE OF TUGS AND SCOWS AS OF 

JULY 1, 1941 


Floating 


Date built 


Equipment 


or acquired 

Amount 

Tug Mead 

(Wood) 

1903 

1,469.69 

Tug Herbert 

yy 

1914 

.00 

Tug Eugenia 

» 

1921 

.00 

Tug McNeale 

yy 

1925 

5,172.61 

Tug Columbia 

yy 

1931 

7,76236 

Tug Virginia 

yy 

1937 

22,40538 ^ 

Launch Tindeco 

yy 

1910 

36830 

Launch Helen Rose 

yy 

1914 

62335 

Scows Wood 


1922-29 

5,480.63 

Scows ” 


• . 1930 

7,964.04 

Scows ” 


1931 

3315.48 

ScOW8 ” 


1931 

*35326.66 

Scows Steel 


1936 

21,42537 

Scows ” 


1939 

7431336** 


* Includes coal and oil fuel scows having book value of $2,084.94. 

** Includes scows used for stripping. 9/26/47 




556 BOOK VALUE OF TUGS AND SCOWS AS OF 

JULY X, 1942 


Floating 


Date built 



Equipment 


or acquired 


Amount 

Tug Mead 

(Wood) 

1903 


1,231.78 

Tug Herbert 

99 

1914 


* .00 

Tug Eugenia 

» 

1921 


.00 

Tug McNeale 

99 

1925 


4,142.35 

Tug Columbia 

» 

t 

1931 


6,508.44 

Tug Virginia v 

99 

1937 


• 17,70025 

Launch Tindeco 

99 

1910 


308.73 

Launch Helen Rose 

99 

1914 


523.07 

Scows Wood 


1922-29 


.00 

Scows ” 


1930 


6^62.73 

Scows ” 


1931 


2,667.97 

Scows ** 


1931 


* 29,53620 

Scows Steel 

• 

1936 


19,12636 

Scows ” 


1939 


67,468.41 


♦Includes coal and oil fuel scows having book value of $1,658.13. 
** Includes scows used for stripping. 


557 BOOK VALUE OF TUGS AND SCOWS AS OF 

JULY 1, 1943 


Floating 


Dale built 


Equipment 


or acquired 

Amount 

Tug Mead 

(Wood) 

1903 

993.87 

Tug Herbert 

99 

1914 

.00 

Tug Eugenia 

99 

1921 

1 .00 

Tug McNeale 

99 

1925 

3,112.09 

Tug Columbia 

99 

1931 

5,254.52 

Tug Virginia 

99 

1937 

12,995.12 

Launch Tindeco 


1910 

24926 

Launch Helen Rose 

99 

1914 

42229 

Scows Wood 


1922-29 

• .oo 

Scows ” 


1930 

5,041.42 

Scows ” 


1931 

2,120.46 

Scows ” 


1931 

♦23345.64 

Scows Steel 


1936 

16,827.15 

Scows ” 


1939 

60,62236** 


♦Includes coal and oil fuel scows having book value of $1,231.35, 
♦♦Includes scows used for stripping. 



558 BOOK VALUE OF TUGS AND SCOWS AS OF 

JULY 1, 1944 

Floating Date built 

Equipment or acquired Amount 

Tug Mead (Wood) 1903 * 805.05 

Tug Herbert ^ ” 1914 XX) 

Tug Eugenia ” 1921 XX) 

-Tug McNeale ” 1925 2,294.43 

Tug Columbia ” 1931 4,259.35 

Tug Viiginia . ” 1937 9,260.89 

Laimch Tindeco ” 1910 / 202.06 

Launch Helen Rose ” 1914 .' 34232 

Scows Wood 1922-29 .00 

Scows ” .1930 338135 

SCows ” 1931 - 1385.92 

Scows ” 1931 * 19329.41 

Scows Steel 1936 15,002.39 

Scows ” 1939 55490.06 *♦ 

* Includes coal and oil fuel scows having book value of $892.62. 

* * f * 

♦♦Includes scows used'for stripping. 


559 BOOK VALUE OF TUGS AND SCOWS AS OF 

JULY 1, 1945 

Floating Date built 

Equipment or acquired Amount 

Tug Mead (Wood) 1903 - 654.00 

Tug Herbert ” 1914 .00 

Tug Eugenia ” 1921 .00 

Tug McNeale ” 1925 1,640.29 

_ Tug Columbia ” 1931 3,490.21 

Tug Virginia ” 1937 6,273.50 

Laimch Tindeco ” 1910 * 16430 . 

Launch Helen Rose ” 1914 27834 

Scows Wood 1922-29 .00 

Scows ” . 1930 235331 

Scows ” 1931 133831 

Scows ” 1931 * 15,716.42 

Scows Steel 1936 - 13,54238 

Scows ” 1939 50343.73 ♦* 

♦ Includes coal and oil fuel scows having book value of $553.92. 

♦♦Includes scows used for stripping. 
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572 THE AMERICAN APPRAISAL COMPANY 

u 

Home Office Milwaukee, Wis. 

Investigations—Valuations—Reports 

June 14,1940. 

The Smoot Sand & Gravel Corporation, 

3020 K Street, Northwest, 

Washington, D. C. 

. Gentlemen: 

We have made an inspection, analysis and appraisal of the 
tangible property of 

THE SMOOT SAND & GRAVEL CORPORATION 

located outside of Washington, D. C. in order to determine its 
fair value as of January 1, 1939, and are herewith submitting 
our report. 

* ***** 

579 STEAM TUG “EUGENIA” 

< 

****** 

Built about 1875, rebuilt 1921 in Alexandria, Va., by Ch. jt. 
Speiss 


WOOD SCOWS 


46 wood sand scows 


No. 21 

29 

36 

23 

30 

37 

24 

32. 

38 

25 

33 

40 to 

27 

34 

70 Incl. 

28 

35 



Built or purchased by Smoot Sand & Gravel Corp., at Half and 
Q Street, Washington D. C. Wharf 
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SUPPLEMENT TO APPENDIX 


April 22, 1948 


David R. Shelton, Esq., 

. Munsey Building, 

Washington, D. C. 

Dear Mr. Shelton: _ ■ 

Re: The Smoot Sand & Gravel 
Corporation v. District of 
^ * Columbia No. 9827 in the 

United States Court of Ap¬ 
peals for the District of 
Columbia 

Reference-is made to your statement of contents for print¬ 
ing of the joint appendix in the above entitled case. I have 
the following comments to make. 

Inasmuch as you have not filed up to this time a statement 
of the points on which you rely we are unable to finally deter¬ 
mine what portions of the record we deem necessary to have 
printed in the joint appendix. It is therefore requested that 
you serve upon counsel for the District of Columbia in the 
above case a statement of the points upon which you rely. In 
this connection your attention is invited to the case of Blake 
v. Trainer, 79 U. S. App. D. C. 362, 148 F (2d) 10. It seems 
that this is rather important particularly in view of the letter 
from the Clerk of Court dated April 13, 1948 to counsel for 
both parties relating to the printing of the appendix “irrespec : 
tive of the provisions of Rule 17.” 

Aside from the foregoing, I have the following comments 


with respect to the material designated for printing which you 
served upon me the early part of this week. 

(1) In addition to the material designated by your 
item 4 it is requested that lines 11 through 28 (Tr. p. 

536) and lines 1 through 18 (Tr. p. 537) be printed. 

(2) In addition to the decision designated by your 
item 21, print the decision of the Board of Tax Ap¬ 
peals filed November 25, 1947 (Tr. p. 227), less cap¬ 
tion and signature. 

(3) It is believed that, to save printing costs, it is 
unnecessary to print captions, signatures,' verifica¬ 
tions and other ex'traneous material of the various 
petitions, orders, findings, etc. filed with the Board 
of Tax Appeals which you have designated except 
that I believe the caption of the petition filed Novem¬ 
ber 20, 1945 (Tr. p. 1) and your petition for review 
filed January 15, 1948 (Tr. p. 231) should be printed. 

(4) In accordance with the opinion in Blake v. 
Trainer, supra we object to the printing of extensive 
argument in your motion for correction of the Board’s 
findings of fact (your item 12, Tr. pp. 132 through 
158, particularly Tr. pp. 142 through 158). If such 
is printed then we desire respondent’s memorandum 
in opposition to motion for correction of the Board’s 
findings of fact and reconsideration filed September 2, 

1947 (Tr. pp. 160 through 165) be also printed. 

(5) We also object to the printing of motions for 
* reconsideration and reversal designated by you in 

your item 15 for the same reasons expressed in the 
preceding paragraph. 

(6) We further object to the printing of points VI 
and VII from brief for petitioner re second hearing 
filed November 13, 1947 (your item 16, Tr. pp. 177 
through 183) for the same reason expressed in para¬ 
graph (4) above. If such points are*printed we de¬ 
sire to have printed respondent’s brief on second 
hearing filed November 18,1947 (Tr. pp. 184 through 
186). 

If you print as part of the joint appendix those portions 
indicated above which, according to our understanding of the 




Court’s rules and policy should not be printed, we shall at the 
proper time file a motion with the Court to assess the costs 
thereof against The Smoot Sand & Gravel Corporation. . 

It would be appreciated if you would serve upon the under¬ 
signed a statement of the points on which you rely at the 


earliest possible date so that any additional portions of the 
record which the respondent may need can be designated for 


printing in a joint appendix. Otherwise we shall have to wait 
until your brief has been filed to determine such points and 


then print a separate appendix. This, we understand, is not 
desired by the Court and should be prevented if possible. 


. . ' • 

Very truly yours 


George C. Updegraff 
Assistant Corporation Counsel, D. C. 

GCU/lhc 

CC: U. S. Ct. of App., D. C. 


April 22, 1948 


George C. Updegraff, Esquire 
Assistant Corporation Counsel, D.C. 

District Building 
Washington, D. C. 

Re: The Smoot Sand & Gravel 
Corporation v. District of 
Columbia No. 9827 in the 
United States Court of Ap¬ 
peals for the District of 
Columbia 


Dear Mr. Updegraff: 


Your letter of April 22, 1948, relating to our joint appendix 




Before preparing the “Statement of Contents of Appendix”, 
served on you on April 19,1948,1 carefully considered the case 
of Blake v. Trainer, 79 U..S. App. D. C. 362, 148 F {2d) 10, 
and made every effort to comply with both the spirit and letter 
of the Court’s opinion in that case, as well as the applicable 
Rules. Accordingly, I shall follow your suggestions for print¬ 
ing additional material in the appendix and will make one ad¬ 
dition thereto on behalf of petitioner. 

Taking up the numbered paragraphs in your letter of April 
22, 1948 in their order, you are hereby advised that additional 
material will be printed in the joint appendix as follows: 

Your paragraph numbered (1): The entire first page and 
first 18 lines of the second page of the Certificate of Incorpora¬ 
tion will be printed (Tr. 536-537). 

Your paragraph numbered (2): The Board’s decision filed 
November 25, 1947 will be printed (Tr. 227). 

Your paragraph numbered (3): I am going to instruct the 
printer to omit captions, verifications, and all other extraneous 
material wherever clarity will permit. However, I am inclined 
to think that certainly the signature of the Board member 
should be printed in all instances and that it is advisable for 
signature of counsel to be printed, particularly in view of the 
fact that we had a substitution of counsel in this case. 

Your paragraph numbered (4): Respondent’s memoran¬ 
dum in opposition to motion for correction of the Board’s find¬ 
ings of fact and reconsideration filed September 2, 1947, will 
be printed (Tr. 160-165). 

Your paragraphs, numbered (5) and (6): Respondent’s 
brief on the second hearing filed November 18, 1947 (Tr. 184- 
186) will be printed. In view of the printing of respondent’s 
entire brief on the second hearing, you are hereby advised that 
petitioner’s entire brief re second hearing filed November 13, 
1947 (Tr. 168-183) will be printed. 

In view of the fact that all of the evidence introduced by 
both petitioner and respondent and the entire record made by 
both parties has been designated in this case, it seems clear 
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United States Couit of Appeals 

District of Columbia Circuit 


No. 9827 


THE SMOOT SAND & GRAVEL CORPORATION, 

Petitioner, 
v. 

DISTRICT OF COLUMBIA, Respondent. 


REPLY BRIEF FOR PETITIONER. 


POINT L 

Since petitioner’s brief in chief was filed in this case the 
Supreme Court has again stated and applied the principles 
underlying the doctrine of apportionment relied upon by 
petitioner. 

On June 14,1948, the Supreme Court rendered its opinion 
in Central Greyhound Lines, Inc. v. Mealey, 334 U. S. 653, 
68 S. Ct. 1238, 92 L. Ed. 1297. Mr. Justice Frankfurter de¬ 
livered the majority opinion and in the course thereof said: 

! 

“This brings us to the facts of the case before us. 
New York claims the right to tax the gross receipts 
from transportation which traverses New Jersey and 
Pennsylvania as well as New York. To say that this 
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commerce is confined to New York is to indulge in pure 
fiction. To do so, does not eliminate the relation of 
Pennsylvania and New Jersey to the transactions nor 
eliminate the benefits which those two States confer 
upon the portions of the transportation within their 
borders. Neither their interests nor their responsibili¬ 
ties are evaporated by the verbal device of attributing 
the entire transportation to New York. There is no 
suggestion here that the interstate routes were utilized 
as a means of avoiding even in part New York’s tax¬ 
ation. Compare, e.g., Eichholz v. Public Service Com¬ 
mission, 306 U. S. 268, 83 L. ed. 641, 59 S. Ct. 532, and 
Ryan v. Pennsylvania Public Utility Commission, 143 
Pa. Super. 517,17 A 2d 637. We are not dealing with a 
necessary’ deviation or a calculated detour. Nor is New 
York seeking to tax transactions physically outside 
its borders but so trifling in quantity to the New York 
commerce, of which they form a part, as to be constitu¬ 
tionally insignificant. New York seeks to tax the total 
receipts from transportation of which nearly 43% of 
the mileage lay in New Jersey and Pennsylvania. 
Transactions which to such a substantial extent actually 
take place in New Jersey and Pennsylvania cannot be 
deemed legally to take place in New York.” 
#••*#•••• 

“It is significant that, so far as we are advised, no 
State other than New York seeks to tax the unappor¬ 
tioned receipts from transportation going through 
more than one State, (except to an extent so insignifi¬ 
cant as to be disregarded), merely because such trans¬ 
portation returns to the State of its origin. If New 
Jersey and Pennsylvania could claim their right to 
make appropriately apportioned claims against that 
substantial part of the business of appellant to which 
they afford protection, we do not see how on principle 
and in precedent such a claim could be denied. This 
being so, to allow New York to impose a tax on the 
gross receipts for the entire mileage—on the 57.47% 
within New York as well as the 42.53% without—would 
subject interstate commerce to the unfair burden of 
being taxed as to portions of its revenue by States 
which give protection to those portions, as well as to 
a State which does not. This is not to conjure up re- 
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mote possibilities. Pennsylvania’s claim to tax a por¬ 
tion of appellant’s gross receipts from the transporta¬ 
tion which New York has taxed is not a matter of spec¬ 
ulation. Apparently, Pennsylvania has so taxed since 
1931. Penn. Laws 1931, No. 255, as amended by Act of 
June 5, 1947, No. 204. New York does not deny that 
Pennsylvania in fact so taxes, though there is dispute 
as to the meaning of the formula by which she does so. 
But even if neither Pennsylvania nor New Jersey 
sought to tax their proportionate share of the revenue 
from this transportation, such abstention would not 
justify the taxing by New York of the entire revenue. 
Freeman v. Hewit, 329 U. S. 249, 256, 91 L. ed. 265, 
274, 67 S. Ct. 274. By its very nature an unapportioned 
gross receipts tax makes interstate transportation bear 
more than “a fair share of the cost of the local govern¬ 
ment whose protection it enjoy sJ 1 Id. at 253, 91 L ed 
272, 67 S. Ct. 274. The vice of such a tax is that it lays 
‘a direct burden upon every transaction in (interstate) 
commerce by withholding, for the use of the State, a 
part of every dollar received in such transactions.’ 
Crew Levick Co. v. Pennsylvania, 245 US 292, 297, 62 
L ed 295, 299, 38 S Ct 126; see J. D. Adams Mfg. Co. v.; 
Storen, 304 US 307, 311, 82 L ed 1365,1369, 58 S Ct 913, 
117 ALB 429; Freeman v. Hewit, 329 US 249, 91 L ed 
265, 67 S Ct 274, supra; Joseph v. Carter & W. Steve¬ 
doring Co. 330 US 422, 91 L ed 993, 67 S Ct 815. 

“However, while the New York courts have con¬ 
strued the statute as levying an unapportioned gross 
receipts tax on this transaction, the entire tax need not 
fall. The tax may be ‘fairly apportioned’ to the ‘busi¬ 
ness done within the state by a fair method of appor-l 
tionment.’ Western Livestock v. Bureau of Revenue, 
303 US 250, 255, 82 L ed 823, 827, 58 S Ct 546. There 
is no dispute as to feasibility in apportioning this tax. 
On the record before us the tax may constitutionally be 
sustained on the receipts from the transportation ap¬ 
portioned as to the mileage within the State. See Rat- ! 
terman v. Western U. Teleg. Co. 127 US 411, 427, 428, i 
32 L ed 229, 233, 234, 8 S Ct 1127, 2 Inters Com 59. 
There is no question as to the fairness of the suggested 
method of apportionment. Compare Maine v. Grand 
Trunk R. Co. 142 US 217, 35 L ed 994,12 S Ct 121,163, 
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3 Inters Com 807, supra, with New Jersey Bell Teleph. 
Co. v. State Bd. of Taxes & Assessments, 280 US 338, 
74 L ed 463, 50 S Ct 111; cf. Wallace v. Hines, 253 US 
66, 64 L ed 782, 40 S Ct 435. Both appellant and appel¬ 
lee have indicated here that, as a matter of construc¬ 
tion, the statute under consideration permits such ap¬ 
portionment, but that is a matter for the New York 
courts to determine. 

“The judgment is reversed and the cause is re¬ 
manded for further proceedings not inconsistent with 
this opinion.” 

On June 21,1948 the Supreme Court rendered its opinion 
in Memphis Natural Gas Company v. Stone , 335 U. S. 80,92 
(No. 18) L. Ed. 1409. Mr. Justice Reed delivered the ma¬ 
jority opinion and in the course thereof said: 

“ # * * ip^-g t ax i s no t an unapportioned tax on gross 
receipts from the commerce itself. It is measured by a 
proportion of the capital employed within the state. It 
cannot be duplicated in other states. Compare Western 
Live Stock v. Bureau of Revenue, 303 US 250, 255, 82 
L ed 823, 827, 58 S Ct. 546,115 ALR 944. * * * ” 

Mr. Justice Rutledge concurred with the majority in the 
Memphis Natural Gas Company case, and excellently sum¬ 
marized the considerations involved as follows: 

“Mr. Justice Rutledge, concurring. 

“In accordance wdth views which I have heretofore 
expressed, 1 it is enough for me to sustain the tax im¬ 
posed in this case that it is one clearly within the state’s 
power to lay insofar as any limitation of due process 
or ‘jurisdiction to tax’ in that sense is concerned; 2 it 
is nondiscriminatory, that is, places no greater burden 
upon interstate commerce than the state places upon 
competing intrastate commerce of like character; 3 is 
duly apportioned , that is, does not undertake to tax 
any interstate activities carried on outside the state’s 
borders; 4 and cannot be repeated by any other state:' ” 


1, 2, 3, 4 and 5. Footnotes not copied. 
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The major premise on which the Board decided the in¬ 
stant case against petitioner was stated in its memorandum 
opinion below as follows: 

“Neither the taxability nor the taxation of the prop¬ 
erty by the State of Virginia affects the right of the 
District of Columbia to tax the same property.” See, 
memorandum opinion at page 47 of appendix to peti¬ 
tioner’s brief in chief. 

The foregoing premise is wholly unsound. For a discus¬ 
sion with respect thereto reference is respectfully made to 
pages 58 through 72 of the appendix to our brief in chief 
which covers fully the cases misinterpreted by the Boards 
including Mr. Justice Bradley’s opinion in Coe v. Errol] 
116 U. S. 517, 29 L. Ed. 715 (1886), dealing with logs in 
New Hampshire that were not and had never been in inter-- 
state commerce. 

From the relevant authorities—including the opinions of 
the Supreme Court rendered in June of 1948—a correct 
statement of the principles that control here is unquestion¬ 
ably as follows: 

The domiciliary state of incorporation “remains the 
permanent situs” for taxation of tangible “personal 
property which has not acquired an actual situs else¬ 
where” by virtue of its presence and use in another 
state. When movable equipment “is habitually em¬ 
ployed in several states * * * it cannot be said that any 
of the states is entitled to tax the entire” value thereof 
“regardless of” its “use in the other states” but can 
tax only on the basis of just and equitable apportion¬ 
ment “which is consistent with the like jurisdiction of 
other states”. The doctrine of “tax apportionment in 
these interstate commerce situations” is the “basis’’ 
on which “the tax laws have been framed and admin¬ 
istered” and such “doctrine of tax apportionment * * * 
forming a part of the organic life of these states” is “a 
part of the taxing systems of this country” and “the 
rule of apportionment * * * has established itself in 
regard to” land and water commerce. The tax must be 
“duly apportioned” in accordance with a “fair method 
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of apportionment” whereby the tax imposed in each 
state “cannot be duplicated” or “repeated by any 
other state” so that an instrument of “interstate trans¬ 
portation” will not be required to “bear more than a 
fair share of the cost of” each “local government whose 
protection it enjoys.” Central Greyhound Lines, Inc. v. 
Mealey, supra, Memphis Natural Gas Company v. Stone, 
supra, Northwest Airlines, Inc. v. Minnesota, 322 U. S. 
292, 88 L. Ed. 1283 (1944), Western Live Stock v. Bu¬ 
reau of Revenue, 303 U. S. 250, 82 L. Ed. 823 (1938), 
Wheeling Steel Corporation v. Fox, 298 U. S. 193, 80 
L. Ed. 1143 (1936), Johnson Oil Refining Co. v. Okla¬ 
homa, 290 U. S. 158, 78 L. Ed. 238 (1933), New York 
C. <£ II. R. R. R. Co. v. Miller, 202 U. S. 584, 50 L. Ed. 
1155 (1906), Postal Telegraph Cable Co. v. Adams, 155 
U. S. 688, 39 L. Ed. 311 (1895), Pullman* s Palace Car 
Co. v. Pennsylvania, 141 U. S. 18, 35 L. Ed. 613 (1891), 
Marge v. Baltimore & 0. R. R. Co., 127 U. S. 117, 32 
L. Ed. 94 (1888), Queen City Brewing Co. v. District of 
Columbia, 134 F. (2d) 44 (1943), Cert, denied 319 U. S. 
767, 87 L. Ed. 1716 (1943). 

POINT II. 

The significance which respondent’s brief apparently 
seeks to attach to petitioner’s Washington office demon¬ 
strates the weakness of its position. 

Petitioner’s Production and Transportation Department 
has at all times operated primarily from the State of Vir¬ 
ginia, principally from Alexandria, Virginia. (Tr. 248, 384, 
385, 420, Exs. 7-14). 

However, the petitioner maintains a Washington office. 
That office, located adjacent to a sand and gravel scow 
wharf on K Street, is listed in the Washington Telephone 
Directory of the Chesapeake & Potomac Telephone Com¬ 
pany, as follows: 

“Smoot Sand & Gravel Corp 3020 K Nw REpublic- 
2044” 

The Baltimore and Ohio Railroad Company, the Pennsyl¬ 
vania Railroad Company, and the Southern Railway Com- 
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pany also have Washington offices listed in the same Wash¬ 
ington Telephone Directory, as follows: 

“Baltimore and Ohio Railroad— 

City tkt ofc—tkts info pullman&coach 

reservations H&ConnAvNw .... STerlng 8100 [ 
Travel Bureau H&ConnAvNw .... STerlng 8100 ; 
Genl pasngr-agt H&ConnAvNw ... STerlng 8100 
Asst genl pasngr agt H&ConnAvNw . STerlng 8100 

Div pasngr agt H&ConnAvNw_STerlng 8100 

City pasngr agts H&ConnAvNw_ STerlng 8100 

Womens travel bureau H&Conn AvNw STerlng 8100 ; 


Note—between 5:30 PM&8:30 AM& 
Sundays&Holidays call 

Bureau of info UnionStation. EXectv 7900 

Tkt ofc Union Station. EXectv 4300 

Pullman&Coach reservations 

Union Station. EXectv 4300 

To call Passengers on The Capitol Lim¬ 
ited 20 minutes before departure 

Union Station. EXectv 4300 

#*#*#*##* 

Freight depot FlaAv&EekgtnPINe ... DUpont 2100 
Pick-up&dlvry serv. 

FlaAv&EekgtnPINe. DUpont 2100 

Prod vd FlaAv&Eckgtn PINe. HObart 9799 

Genl freight agr Wdward Bg.REpublc 6500 

Dist frght agt Woodward Bg. REpublc 6500 

Agts ofc Benng Rd.VIctr 1495 

Agts ofc Fla Av&Eckgtn PINe. DUpont 2100 

Sundays and Holidays call. DUpont 2101 

• • * * * * * * # 

Agts ofc Anacostia DC. Line 0314 i 

Agts ofc Univ . DUpont 2782 i 

Agts ofc 3244 K NW. REpublc 1341 

*•••••#*• 

Baltimore&Oliio Railroad Co coal trestle 

1st &MNe.REpblc 6261”; 
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‘ ‘ Pennsylvania Railroad— 

Passenger Department 
Information & Reservations 

626 14th Nw.EXectv 6600 

City Ticket Office 626 14th Nw.EXectv 6600 

Note—Between 5 30 PM & 8 30 AM call 
Union Station— 

Information . EXectv 7900 

Reservations & Ticket Ofc .... EXectv 4300 
General Passenger Agent 

626 14th Nw. EXectv 6600 

Division Passenger Agent 

626 14th Nw. EXectv 6600 

District Passenger Agent 

626 14th Nw. EXectv 6600 

Liberty Limited Observation Car 
(1st Section) 

4 50 PM to 5 20 PM daily 

Union Station . EXectv 4300 

Freight Department 

Freight Agent 4th&VirginiaAvSw . NAtl 4940 
Freight Station 4th & Virginia .... NAtl 4949 
Pick-up&Delivery Service 

4th&VirginiaAvSw. NAtl 4940 

Merchandise Service Bureau 

4th&Virginia AvSw. NAtl 4940 

• •••••*•• 

Freight Station Benning. NAtl 4940 

Union Mkt Yard 4th&Morse NE ... TRndad 6968 

Division freight agent 

626 14th Nw. EXectv 6600 

District freight agent 

626 14th Nw. EXectv 6600 

Operating Department 
Asst Trainmaster Jersey Yards 

VaAv&SoCapitol. EXectv 4300 

Yardmaster 4th&ESw . NAtl 4940 

Note—Between 5 00 PM& 8 00AM & 

Sundays and Holidays call 

Yardmaster 4th&ESw. EXectv 4300 

Water Street Yards 

12th &E Sw.EXectv 4300 
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Crew Dispatcher’s Office 

Union Station . EXectv 4300 

Supervisor of Track 

Union Station . EXectv 4300 

Physieian&Surgeon&Medical Examiner 
Union Station.EXectv 4300” 

“Southern Railway System— 

Executive Ofc Bldg 15th&KNw 

Connecting all ofcs. NAtl 4460 

City Ticket Ofc 

15th & KNw. NAtl 1854 

Asst Gen Pass Agt 

15th &K Nw. NAtl 1854 

Tickets, Pullman, Travel & Train Info 

15th & KNw. NAtl 1854 

Note—Between 5 30 PM and 8 30 
AM and on Sundays and Holi¬ 


days— 

For ticket info call 

Union Station . EXectv 4300 

For Pullman reservations call 

Union Station . EXectv 4300 

For Travel & Train info call 

Union Station . EXectv 7900 

Commercial Agt 15&KNw . NAtl 4460 

Frght Depot 4th&VaAvSw. NAtl 4940” 


With respect to the railroad companies, the President 
of the Board of Commissioners for the District of Columbia 
advised Congress under date of July 17, 1945 that it “is 
believed that before” their rolling stock included in pro¬ 
posed legislation “may be taxed, there must be specific 
statutory authority therefor.” Congress agreed and en¬ 
acted legislation “to authorize the taxing of rolling stock 
of railroad companies” and others “operated or run over 
or upon the line” of any railroad or terminal company in 
the District of Columbia. See H. R. Report 1337 and Sec¬ 
tion 47-1215 of the District of Columbia Code. 

Nevertheless in the following month—August of 1945- 
respondent reversed its position of long standing as to peti¬ 
tioner and made the assessments involved in the instant 
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case against instruments of water transportation employed 
in interstate commerce upon the waters of the Potomac 
River without any statutory authority therefor—and with 
no apportionment. 

In view of the expressly stated understanding of the Dis¬ 
trict of Columbia Commissioners and both Houses of Con¬ 
gress in 1945 there can be no question that railroad rolling 
stock not primarily located in the District of Columbia was 
not subject to taxation by the District of Columbia in any 
manner prior to the enactment of Section 47-1215 of the 
District of Columbia Code. 

In the case of The Pennsylvania R. R. Co. v. District 
decided by the District of Columbia Board of Tax Appeals 
on August 18,1947 and reported at paragraph 50,006 of the 
Prentice-Hall State and Local Tax Service, it was recog¬ 
nized and held that Section 47-1215 of the District of Co¬ 
lumbia Code (a) “specifies a method for taxation of the 
rolling stock of railroads which is not primarily located in 
the District of Columbia but is operated therein’’ and (b) 
“Prior to enactment of this law, such property had not been 
subject to taxation in the District.’’ 

In the light of the foregoing, we respectfully ask: What 
is the significance of petitioner’s Washington office that 
attracts the full weight of District of Columbia ad valorem 
taxation at full value with no apportionment on its water 
transportation facilities engaged in interstate commerce on 
the Potomac River and not primarily located in the Dis¬ 
trict? 

There can be no question that petitioner’s scows, tugs, 
and launches have at all times been primarily located in 
Virginia and Maryland in every sense of the term primarily. 
Their sole and only function or purpose is to produce sand 
and gravel from petitioner’s deposits in Virginia and Mary¬ 
land and transport such material wherever its customers’ 
needs require. The deposits from which the material is 
produced in Virginia and Maryland wholly determine the 
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location of its production and transportation facilities in 
those states and its customers’ needs, whether at the Penta¬ 
gon Building in Virginia, whether at Alexandria, Virginia, 
whether in the District of Columbia, whether at the Poto¬ 
mac River Bridge in Maryland, or elsewhere in Virginia or 
Maryland, wholly determine the points to which deliveries 
are made. The deposits from which the material is pro¬ 
duced, however, constantly remain in Virginia and Mary¬ 
land and the transportation facilities are always returned 
to those deposits as promptly as possible because they have 
no purpose, use or function whatsoever except in connection 
with those deposits. 

It may be that the significance which respondent now 
seeks to attach to petitioner’s Washington office is an after¬ 
thought. We say this because the record indicates that the 
assessments in this case were made on a basis never here¬ 
tofore advanced in the District of Columbia or in any state 
of the Union. 

The decision to make the assessments was contained in a 
letter dated June 13, 1945 from the Assistant Assessor for 
the District of Columbia to the petitioner quoted at pages 
33-34 of the appendix to our brief in chief and reading as 
follows: 

‘‘The Board of Personal Tax Appraisers is of the 
opinion that all of your equipment, with the exception 
of dredges continuously located outside of the District 
of Columbia, is taxable fully in this jurisdiction, and 
that assessments should be made accordingly. Action 
will be taken by the Board probably on Friday of this 
week.” (Italics ours). i 

At the trial of this case counsel for respondent insisted 
as follows: 

“Mr. Updegraff: If your Honor please, I feel that 
this map showing the various locations outside the 
District of Columbia and where the Petitioner has sand 
and gravel deposits, is entirely immaterial. Whether 
this floating equipment goes to and from the District, 
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or stays there makes no difference . Therefore, I think 
the map is immaterial and protest the preceding testi¬ 
mony as immaterial.” (Tr. 261-262). 

At the trial, also, the Board took the position that insofar 
as the location of petitioner’s deposits outside of the Dis¬ 
trict of Columbia was concerned “it does not make any dif¬ 
ference whether it is five miles or fifty”. (Tr. 255) 

It is obvious that respondent’s initial error was made 
because of a complete misunderstanding of the Supreme 
Court’s opinion in Northwest Airlines, Inc. v. Minnesota, 
supra (Tr. 476). Now respondent is compounding that 
error by shifting to the ‘‘commercial domicile” theory 
which applies to the taxation of intangibles and does not 
apply to the taxation of tangibles, the latter being subject 
to taxation where “kept and used.”. Wheeling Steel Cor¬ 
poration v. Fox, supra. 

And respondent’s brief makes its “commercial domicile” 
argument without even citing—much less discussing—the 
Supreme Court’s opinion in Wheeling Steel Corporation v. 
Fox, supra, which settles the point against respondent! 

The three cases relied upon in respondent’s brief (p. 17) 
in support of its “commercial domicile” argument clearly 
illustrate the desperate position in which respondent finds 
itself and the utter lack of support for that position. The 
three cases relied upon by respondent are Md. <& Va. Milk 
Producers Ass’n v. District of Columbia, 73 App. D. C. 399, 
119 F 2nd 787 (1941), International Milling Co. v. Columbia 
Transportation Co., 292 U. S. 511, 54 S. Ct. 797, 78 L. Ed. 
1396 (1934), and First Bank Stock Corp. v. Minnesota , 301 
U. S'. 234, 57 S. Ct. 677, 81 L. Ed. 1061 (1937). 

In Md. <£Va. Milk Producers Ass f n v. District of Colum¬ 
bia, supra, the Court -was dealing with the taxability of in¬ 
tangibles and quite properly held that as to intangibles a 
“commercial domicile” may serve as the basis for taxation 
of intangibles under the authority of Wheeling Steel Cor- 
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potation v. Fox, supra. In the course of its opinion the 
Court said: 


“Petitioner contends that as a cooperative market¬ 
ing corporation incorporated elsewhere, with non-resi¬ 
dent members, it is not subject to taxation by the Dis¬ 
trict upon its intangible personal property.” 
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“As petitioner was incorporated in Maryland, its ‘legal 
residence’ is there. Petitioner nevertheless established 
its ‘commercial domicile’ in the District, within the de¬ 
cision of the Supreme Court in Wheeling Steel Corp.v. 
Fox. Moreover, the tax is laid not only on residents 
but also on those who are ‘engaged in business’ in the 
District, and our decision in Hazen v. National Rifle 
Ass’n of America, Inc., is therefore controlling.” 

In International Milling Co. v. Columbia Transportation 
Co., supra, it was held that a Delaware Corporation having 
its principal place of business in Ohio and operating ships 
in Minnesota “not merely occasionally, but by long contin¬ 
ued practice” was subject to suit in Minnesota. The only 
possible bearing that this decision could have upon our 
problem here is to show the propriety for taxation of peti¬ 
tioner’s transportation facilities on an apportionment basis 
in Virginia and Maryland. 

In First Bank Stock Corp. v. Minnesota, supra, it was 
held that a Delaware corporation having its commercial 
domicile in Minnesota was subject to the latter state’s in¬ 
tangible tax with respect to stock certificate owned and kept 
in Minnesota. In reaching its decision as to the intangibles 
involved the Supreme Court expressly contrasted the rule 
applicable to tangible personal property as follows: 

“The rule that property is subject to taxation at its 
situs, within the territorial jurisdiction of the taxing 
state, readily understood and applied with respect to 
tangibles, is in itself meaningless when applied to in¬ 
tangibles which, since they are without physical char¬ 
acteristics, can have no location in space. See Whee¬ 
ling Steel Corp. v. Fox, supra (298 U. S. 209, 80 L. Ed. 
1147, 56 S. Ct. 773).” 
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Respondent’s brief leaves these questions unanswered: 

(1) If petitioner’s production and transportation facili¬ 
ties engaged as instruments of interstate commerce are 
subject to the full weight of District of Columbia tangible 
personal property taxation—with no apportionment—why 
was special legislation required to tax the rolling stock of 
the railway companies? 

(2) If the “commercial domicile” doctrine applicable 
only to intangibles is now thought to apply to petitioner’s 
tangible production and transportation facilities why did 
it not apply to the rolling stock of railway companies? 

(3) If the “commercial domicile” doctrine pursuant to 
which intangibles are deemed to be “localized” under the 
rule “mobilia sequuntur personam” in accordance with 
Chief Justice Hughes’ opinion in Wheeling Steel Corpora¬ 
tion v. Fox, supra, is to be applied to tangibles—despite the 
fact that the Supreme Court expressly holds to the contrary 
—what difference would it make whether the railway com¬ 
panies’ rolling stock and petitioner’s production and trans¬ 
portation facilities are continuously located outside the 
District of Columbia? 

Of course, the obvious answer and complete explanation 
is: The statute enacted by Congress taxing “all real estate 
and personal property in the District of Columbia subject 
to taxation” covers only tangible personal property “in” 
the District of Columbia with such permanency that it is 
beyond the taxing jurisdiction of any state or states. 

We respectfully submit that the assessments here in¬ 
volved against petitioner’s tangible production and trans¬ 
portation facilities were made by the assessor and have 
been sustained by the Board on a completely erroneous and 
unsound basis wholly without statutory authorization. 
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POINT III. 

The facts are accurately stated in petitioner’s brief in 
chief. 

Respondent’s brief impugns the accuracy of our state¬ 
ment of the case to this Court and refers to alleged “incon¬ 
sistency, inaccuracy and error” (Page 4) in our brief in 
chief. We feel that respondent’s assertions are unwar¬ 
ranted and reflect upon the good faith of our presentation. 
In view of this, it seems appropriate to call the Court’s at¬ 
tention to the tactics of confusion and obstruction which 
have been followed by respondent throughout this case. 

With the greatest skill and sustained effort that we have 
ever encountered or had an opportunity to observe, 
throughout this entire proceeding respondent’s position has 
been characterized by constant (a) efforts to keep facts out 
of the record, (b) refusal to recognize facts after they are 
in the record, and (c) shifting of position as to alleged 
basis for imposition of the taxes and penalties involved. 
Such tactics of confusion have been ceaselessly employed 
with consummate skill and persistence. 

We will not dwell upon this feature of the case, but will 
give illustrations as follows: > 

Respondent interposed sixty-seven (67) objections 1 at the 
trial below. Petitioner made eight (8) objections 2 . Mr. 
Ross M. Lehman, Assistant Assessor,—the only District of 
Columbia official fully familiar with the facts of this case 
—was never called as a witness 3 . Nevertheless, the printed 
appendix to respondent’s brief at page 51 states: 

1 The pages of the transcript on which respondent’s objections appear are 
as follows: 

241, 250, 252, 261, 263, 265, 270, 272, 273, 273, 276, 278, 279, 284, 285, 

290, 291, 292, 296, 304, 305, 311, 312, 314, 314, 328, 330, 332, 334, 337, 

338, 339, 345, 345, 350, 351, 352, 354, 355, 356, 357, 359, 360, 363, 365, 

367, 367, 368, 370, 371, 372, 372, 373, 375, 377, 378, 399, 401, 424, 439, 

443, 446, 483, 484, 485, 489, 490, 495. 

2 The pages of the transcript on which petitioner’s objections appear are 
as follows: 

390, 391, 428, 431, 471, 475, 476, 479. j 

3 The circumstances under which respondent omitted to call Mr. Lehman as 
a witness and the principles enunciated by the Supreme Court as being ap¬ 
plicable under such circumstances are set forth in the appendix to petitioner’s 
brief in chief at pages 107 through 112. 
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“Mr. Updegraff: If Your Honor please, we have been 
having considerable difficulty in trying to give to Your 
Honor the facts in this case as they are, as we are try¬ 
ing to do. Mr. Shelton knows very well what the facts 
are, or should, if he doesn’t; and so does Mr. Butt, who 
is here today.’’ 

That statement was so fantastically incongruous and 
seemed so purposeless at the trial that we did not then 
consider it w’orthy of comment. Now respondent’s printed 
appendix makes the purpose of the statement entirely clear. 
And there is the added masterful touch whereby respon¬ 
dent would have it appear that we are responsible for the 
printing of the statement! See page 1 of respondent’s brief 
and pages 78-79 of its appendix. 

Respondent’s brief states that there “was no testimony 
that any of these vessels with the exception of some of the 
fuel scows, were ever berthed at or visited the Port of 
Alexandria” (Page 7). The exhibits and testimony, how¬ 
ever, clearly show that during the entire period involved 
the daily average number of scows berthed at the W. A. 
Smoot (WAS) and Robinson (ROB) Wharves in Alexan¬ 
dria, Virginia, ranged from a minimum of 2 to a maximum 
of 31 scows (Exhibits 5 and 41, and Tr. 274, 277, 324, and 
364). 

Respondent’s brief repeatedly speaks of shipyards and 
storage yards in the District of Columbia (Page 5, 14, 17, 
21 and 24). Petitioner has and had only one shipyard in 
the District which is and w*as so small that it can “crowd” 
only 5 scows into the yard as it “will only take that many 
scows” (Tr. 274 and Exhibit 5). The only extensive stor¬ 
age yards the petitioner has or had are located in Maryland 
(Tr. 282 and 623). 

Respondent’s brief devotes two pages in an effort to 
maintain that respondent’s Exhibit E—which expressly 
places the property involved as being “located outside of 
Washington, D. C.” and “at various locations in the States 
of Virginia and Maryland” (Tr. 572 and Pages 84-86 of the 
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Appendix to petitioner’s brief in chief)—may be considered 
only with respect to the valuation point on the ground that 
it was not introduced in evidence “for all purposes” (Pages 
28-30). This is what the record shows (Tr. 497): 

“Mr. Updegraff: Respondent’s Exhibit E is offered 
not only to show where Mr. Derrick obtained the infor¬ 
mation with respect to Respondent’s Exhibit D; but 
also to show that the Assessor had the appropriate in¬ 
formation contained in that appraisal with respect to 
floating equipment prior to the making of the assess¬ 
ments. 

“The Board: I want to know, is it offered in addi¬ 
tion to all of that, as substantive evidence of value?; 

“Mr. Updegraff: Yes, Your Honor. 

“The Board: What do you say about that? 

“Mr. Shelton: So long as the whole document is in 
evidence, I have no objection whatsoever to it. It is in 
evidence for all purposes, Your Honor. 

“The Board: I understand the whole document is 
in evidence. 

“Mr. Shelton: For all purposes; it is entirely satis¬ 
factory to me. 

“The Board: All right. I just wanted to get that 
perfectly clear.” 

There can be no doubt that the Board, as well as counsel 
for petitioner, were “perfectly clear” that respondent’s 
Exhibit E was in evidence for all purposes. It is difficult 
to see how counsel for respondent could have thought other¬ 
wise. 

Through an unfortunate use of astericks on page 16 of 
respondent’s brief the words and figures “at 7 West 10th 
Street, Wilmington, Delaware, where it conducts corporate 
meetings” vrere omitted in quoting a sentence from peti¬ 
tioner’s brief in chief. This omission completely changed 
the meaning of the sentence as it appears in petitioner’s 
brief in chief—without omission and without italics. Here 
is how the quotation appears in respondent’s brief (page 
16): 
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“ # * * In petitioner’s brief (p. 2) it is stated that ‘Peti¬ 
tioner was incorporated under the laws of the State of 
Delaware in September 1927 and has at all times paid 
the franchise tax imposed by Delaware and maintained 
its principal office in that State * * V ” 

Here is how the sentence appears in petitioner’s brief in 
chief (page 2): 

“Petitioner was incorporated under the laws of the 
State of Delaware in September 1927 and has at all 
times paid the franchise tax imposed by Delaware and 
maintained its principal office in that State at 7 West 
10th Street, Wilmington, Delaware, where it conducts 
corporate meetings (Tr. 327, 328,391, App. 23).” 

Likewise, in order to avoid the confusion which we at 
first encountered, attention is called to the fact that the 
“page” from the appraisal of The American Appraisal 
Company (respondent’s Exhibit E) appearing at “page” 
71 of respondent’s appendix is a composite of excerpts 
from pages 1, 7, and 43 of the appraisal (Tr. 572, 579, and 
615). The marginal figures and the asterisks on the com¬ 
posite “page” from the appraisal denote the more than 50 
omitted pages. 

Eespondent’s brief states “that aside from the matter 
of appraisal figures, the personal tax assessors were in 
fact misinformed and mislead by petitioner with respect to 
the floating equipment involved, contrary to petitioner’s 
present contention” (Page 37). This statement is made 
despite (a) the 1938 agreement as to reporting the equip¬ 
ment involved, (b) the fact that Assistant Assessor Martin 
testified that Mr. Lehman—the Assistant Assessor who was 
fully familiar with the facts of this case and who was never 
called as a witness—brought the appraisal to his attention 
in June or July of 1943, and (c) that there is no evidence 
whatsoever to support the contention that petitioner’s re¬ 
turns were not made in exact accordance with the 1938 
agreement or that the Assessor was misinformed or mislead 
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in any manner (Pages 6-8 and 34 of petitioner’s brief in 
chief). 

Respondent’s brief repeatedly states that petitioner did 
not pay taxes to Virginia on its scows (Pages 3, 7, and 34). 
The Virginia taxing authorities examined the scows for the 
purpose of increasing the assessments and it has always 
been petitioner’s understanding that the scows were in¬ 
cluded in the assessment of tax paid each year to the State 
of Virginia (Tr. 354, 363, 364, and page 30 of appendix to 
petitioner’s brief in chief). 

Respondent’s shifting of position as to alleged basis for 
imposition of taxes and penalties: Obviously, at the out¬ 
set respondent mistakenly relied upon Northwest Airlines, 
Inc. v. Minnesota, supra, as the basis for completely revers¬ 
ing its administrative action of long standing and imposihg 
the taxes and penalties involved (Tr. 476); then, appar¬ 
ently, respondent considered Nierbo Co. v. Bethlehem Ship¬ 
building Corp., 308 U. S. 165, 84 L. Ed. 167 (1939), but 
adopted Standard Paving Co., Inc. v. County Board of 
Equalization of Beckham County, 135 Okla. 15, 273 Pac. 201 
(1928) as its basis for the imposition (petitioner’s appen¬ 
dix 72-73); for a time after the Board’s opinion, apparently 
based primarily upon Coe v. Errol, supra, and similar cases, 
was rendered respondent seemingly relied upon the posi¬ 
tion taken by the Board (petitioner’s appendix 80); now, 
however, respondent seems to place primary reliance upon 
petitioner’s Washington office without citing or discussing 
Wheeling Steel Corporation v. Fox, supra (See Point XI 
above). 

The facts are carefully and accurately stated in peti¬ 
tioner’s brief in chief. 
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* CONCLUSION. 

On the basis of (a) the facts, (b) the terms and legisla¬ 
tive history of the applicable statutory provisions, and (c) 
the controlling judicial authorities, petitioner respectfully 
submits that its position should be sustained. 

Respectfully submitted, 

David R. Shelton 
Munsey Building 
Washington 4, D. C. 

Counsel for Petitioner. 




